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HE Wisconsin commission, in is- 
[wie its temporary order reduc- 

ing rates of the Wisconsin Tele- 
phone Company, has discussed a num- 
ber of important questions. Of very 
popular interest is its holding that the 
economic depression has created an 
emergency which warranted its action. 


HE reduction order was made 

pending an investigation and a 
final decision concerning the “‘reason- 
ableness” of the company’s rates. Ac- 
companying the temporary order was 
a 153-page opinion, a large portion 
of which is taken up in a considera- 
tion of the economic emergency and 


its effect on rates and rate making. 
On this phase of the case the commis- 
sion in substance holds: 

1. That if an emergency justifies a 
temporary increase in utility rates 
without full investigation (as the 
courts and commissions have fre- 
quently held), it may also justify a 
decrease in rates for the same reason; 

2. That the commission is given 
specific statutory authority to reduce 
rates in an emergency which affects 
the business or interests of the people. 
The commission says: 


“Section 196.70 empowers the commis- 
sion to alter rates ‘when deemed by it 
necessary to prevent injury to the business 
or interests of the people or any public util- 
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ity in case of any emergency to be judged 
of by the commission. . is pro- 
vision has been on the statute books for 
many years. It was invoked by the utilities 
when rapidly rising costs in 1918-20 seri- 
ously affected them. But the statute has 
two purposes; the emergency contemplated 
by the legislature also includes ‘injury to 
the business or interests of the people.’ 
The commission is given broad authority 
to determine when such an injury amounts 
to an emergency.” (P.U.R.1932D, at p. 
260.) 


3. That an “emergency” within the 
contemplation of the statute exists, 
and that this emergency injures the 
“business and interests of the people.” 
The emergency, the commission holds, 
is caused by the widespread economic 
depression ; 

4. That as the rule that utilities are 
entitled to a fair return is limited by 
the rule—often stated in court and 
commission decisions—that in no 
event can utility rates be more than 
the value of the service to utility cus- 
tomers, the commission in a rate case 
has the power to decide what the value 
of the service is; 

5. That the services of the com- 
pany whose rates are under investiga- 
tion are not reasonably worth the rates 
charged—“rates fixed during a period 
of high prices and a different level of 
income and based on constantly in- 
creasing costs; that the services are 
not reasonably worth in excess of the 
rates fixed by the order.” 


’ is not certain whether the com- 
mission means “rates fixed” dur- 
ing a different level of company in- 
come or of customer income—or both. 
Judging from its discussion of the 
question, however, it probably in- 
cludes customer income. If the com- 
mission does mean that, its ruling is 
of considerable importance, as it 
would set up a standard of measure- 


ment of the “value of the service” by 
commissions, which has not hitherto 
been directly advanced. 

Unfortunately the decision on ques- 
tions in which the public will be most 
interested is not as clear cut as it 
might have been in a different case. 
In so far as the decision may be ren- 
dered appeal-proof because of its pe- 
culiar facts, its authority as a pre- 
cedent is, of course, lessened. 

For example, one of the novel 
moves made by the commission was 
to call in a number of nationally 
known economists, who discussed the 
current economic depression, as well 
as previous depressions, and the dis- 
parities between various prices that 
have developed during the current de- 
pression. Price movements were 
translated in terms of the purchasing 
power of the dollar. Such questions 
as “balanced prices” and “rigid 
prices” and the “consequence of ad- 
justing unbalanced prices”’ were eluci- 
dated by the economists. The rigidity 
of utility prices by the use of weighted 
average rates and the comparison of 
earnings of utilities and unregulated 
industries were developed with the 
same thoroughness they would be in 
college lecture rooms or in extension 
courses in economics. This kind of tes- 
timony in rate cases is very unusual. 

The contention of the telephone 
company was that the testimony con- 
cerning economic conditions in Wis- 
consin and the country as a whole, 
and the opinions of the economists, 
were irrelevant and immaterial to the 
issue. The commission denied the 
company’s motion to strike this testi- 
mony out without, however, indicat- 
ing what weight should be attached to 
it. 
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D pee what effect was given to this 
testimony, however, is rendered 
very uncertain by the commission’s 
opinion accompanying its temporary 
order, as the commission says: 

“The opinions expressed were helpful in 
indicating the significance of the factual 
testimony, as viewed by distinguished and 
disinterested students of economics. The 
commission from independent study of the 
facts might not, indeed does not, in all 
cases reach the same opinion as that ex- 
pressed by the economists. We wish it 
clearly understood that any of the com- 
mission’s material conclusions from its 
study of the facts are reached independent- 
ly of the opinion testimony; these conclu- 
sions, in our judgment, are justified by the 
facts regardless of the opinion testimony.” 
(P.U.R.1932D, at p. 260.) 

Thus the materiality of this expert 
opinion, it would seem, becomes dif- 
ficult for the purpose of appeal, as the 
commission reached its opinion inde- 
pendently. Besides it should be noted 
it did not agree with all to which the 
experts testified, and the extent of its 
agreement or disagreement is not 
specifically stated. 

The power of a commission to fix 
the value of the service to utility cus- 
tomers, and to hold that a utility com- 
pany can be forced to furnish the 
service at a return that is less than 
compensatory—or even at a loss— 
is an exceedingly important question. 
This question is raised but it cannot 
be said to be clearly presented by the 
commission, in view of its further de- 
cision that the rates fixed by it are 


compensatory. 
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The commission not only holds 
that the services are not reasonably 
worth in excess of the rates fixed by 
its order, but it states that the order 
is fortified by findings on the cost of 
the service. 

If the commission’s order is forti- 
fied against appeal, on the question of 
cost or compensation to the company, 
then manifestly its finding as to the 
value of the service may be ignored; 
but if the rates fixed by the commis- 
sion should be found to be noncom- 
pensatory, as the company asserts they 
are, then its holding as to the value of 
the service would be very important 
because it would raise two vital ques- 
tions : 

1. Can the commission rather than 
the utility customer determine the val- 
ue of the utility service? 

2. Can a utility company be forced 
to serve utility customers at a loss, if 
a commission determines that the val- 
ue of the service is not worth what it 
will cost the utility company to render 
it? 

The commission’s decision as a pre- 
cedent on some of the important ques- 
tions discussed is also weakened by 
the emphasis which it places upon the 
temporary nature of the order, and 
by the provision it makes for speedy 
modification. The commission says: 

si . to prevent injury to any party 


to this proceeding, the commission is here- 
by expressly retaining jurisdiction to mod- 


“THE rule stated generally, in commission opinions, seems 
to be that no matter how great may be the value of the 
service, customers should not be charged more than the 
reasonable cost of the service; on the other hand, no matter 
what the reasonable cost of the service may be, customers 
should never be charged more than the service is reasonably 


worth.” 
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ify the order upon our own motion, or up- 
on petition of the company or any other 
party, upon the ground that the order is 
in any respect incorrect, unjust, or unrea- 
sonable.” (P.U.R.1932D, at p. 282.) 
Thus, there is ample evidence that 
the commission intended, as far as 
possible, to make the decision with- 
stand appeal—a practice common 
enough among the commissions and 
lower courts. This observation is not 
made in criticism either of the prac- 
tice or of its motive, which may be en- 
tirely proper and commendable. 


A GAIN, the emergency relief grant- 
ed by the commission is based 
upon a Wisconsin statute. Whether 
or not the commission has correctly 
interpreted that statute and whether 
so interpreted the statute would be 
constitutional, are questions of impor- 
tance in Wisconsin alone. They 
would have no application in states 
which do not have a similar law. 
However, some of the questions dis- 
cussed (but not clearly decided) are 
of general interest, and sooner or la- 
ter they may reach the courts for set- 
tlement. 

Take, for instance, the question of 
emergency decreases in rates by com- 
missions, pending full inquiry as to 
their reasonableness, where no provi- 
sion is made for such action by stat- 
ute. 

If rapidly rising costs, affecting 
the financial condition of the utilities, 
create an emergency which warrants 
temporary increases in rates, does an 
economic disturbance which affects 
the financial condition of utility cus- 
tomers warrant a commission order 
decreasing rates pending a full inves- 
tigation as to their reasonableness? 

Or does mere commission belief 


that rates are too high at any time au- 
thorize such action? 

Offhand, it would seem to be an- 
other case of what is sauce for the 
goose is sauce for the gander. But 
are the situations analogous from an 
economic, ethical, or legal standpoint? 

When an emergency produced by 
rising costs is advanced as a reason 
for granting temporary rate increases, 
the relief is granted primarily not to 
enable the company to make money 
but rather to prevent it from being so 
crippled as to affect its ability to con- 
tinue to serve its customers. If cus- 
tomers think the rates are too high, 
they are not forced to take the serv- 
ice. Moreover, the moneys received 
through increased rates may be im- 
pounded for return to the customers 
should the temporary rates be found, 
on full investigation, to be too high. 
Rapidly rising costs might ruin a 
company before a commission could 
complete a full investigation as to the 
reasonableness of the proposed rates. 
But the commission acts in such an 
emergency not so much to protect the 
stockholders as to protect the public 
from the consequences of an impaired 
or discontinued service. 


HE situation presented by an eco- 
nomic depression which affects 
the ability of customers to pay would 
not appear to be the same. If the 
commission fails to make a temporary 
reduction, ratepayers are not threat- 
ened with ruin because they will not 
be forced to take the service. 
This difference is often overlooked. 
When a commission establishes a 
rate, the company must furnish serv- 
ice at that rate whether it believes it 
reasonable or not. But the customers 
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Who Can Decide if Rates Are More than the Value of 
Service to the Customers? 


heme it is easy-to say that rates should not be, or can- 
not be, more than the value of the service (a statement 
to which everybody would assent), it is difficult to figure out 
any standard or standards by which a commission or court 
can determine the value of the service with sufficient accuracy 
and confidence to warrant the command to a utility company: 


“Serve at these rates, whether they are compensatory or not.” 





of the company rest under no corre- 
sponding obligation; if they do not 
like the rate, they cannot be compelled 
to take the service. Valuable and de- 
sirable as telephone service is, for ex- 
ample, it would be absurd to say that 
individuals might not dispense with 
it during an economic depression. 

Customers, therefore, have double 
protection against a commission mis- 
take in temporarily increasing rates 
without a full hearing during a period 
of rising costs; one is by the im- 
pounding of revenues from the in- 
crease to be returned to the customers 
if the increase is found to be unjusti- 
fied ; the other is their privilege of dis- 
continuing the service if they think 
the charges are too high. 

The company, in case of a tempo- 
rary reduction which afterwards 
might be found to be unwarranted, 
would have no such protection. Its 
losses could not be recouped and it 
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could not decline to continue the serv- 
ice. ; 

So, from neither an economic nor 
from an ethical standpoint would 
emergency rate increases and emer- 
gency rate decreases seem to be analo- 
gous. From a legal standpoint it is 
hard to see how they could be recon- 
ciled. Failure to act promptly by 
granting increases might result in con- 
fiscation of the company’s property; 
but failure to act promptly in grant- 
ing decreases would never result in 
confiscation of the customer’s prop- 
erty, because the customer is not com- 
pelled to take the service. If custom- 
ers could not decline the service, the 
legal analogy between emergency rate 
increases and emergency rate de- 
creases would be perfect, but not oth- 
erwise. 


UT a much more important ques- 
tion, which is at least suggested 
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by the recent Wisconsin decision, is: 

Can a utility company’s property be 
confiscated on the ground that the 
company can be forced to charge no 
more than the value of its service? 

Authority enough can be found for 
the proposition that a utility com- 
pany’s property cannot be taken from 
it on the ground of an economic 
emergency. There is no warrant of 
authority for an assumption that util- 
ity property may be confiscated by 
rate reductions because of abnormal 
war conditions or because of an eco- 
nomic depression. But rulings to the 
effect that a company’s property can- 
not be confiscated because of eco- 
nomic emergency presumably assume 
that the value of the service is equal 
to rates which are nonconfiscatory. 
These decisions, therefore, do not 
reach the important question suggest- 
ed by the Wisconsin decision; that 
question, to state it a little differently, 
is: 

Can a utility’s property be confis- 
cated or exhausted by the state during 
an economic depression or at any oth- 
er time by forcing the company to con- 
tinue service at rates which the com- 
mission determines are no greater 
than the value of the service? 


L ET us consider this “value of the 
service’ problem. 

Under our regulatory policy the 
reasonableness of rates is usually de- 
termined by commissions on the basis 
of the cost of the service, which in- 
cludes a fair return to utility stock- 
holders. But there is held to be a 
limitation upon this method of rate 
making. 

Plenty of authority can be found 
for general statements that rates 


should not be higher than the value 
of the service even if producing an 
inadequate return, or even if the cost 
of rendering the service exceeds its 
value. The Supreme Court in an 
early case declared that if rates are 
exacted without reference to the fair 
value of the service, the rights of the 
public are ignored, as the public can- 
not be subjected to unreasonable rates 
in order to pay dividends.’ 
So the Wisconsin commission says: 
“While the tendency in the courts in re- 
cent years has been to give primary con- 
sideration to cost of operation and return 
upon value it must not be forgotten that 
it is still the law that rates, regardless of 
their effect upon the financial condition of 
the company, cannot exceed what the serv- 
ices are reasonably worth.” (P.U.R.1932D, 
at p. 263 
The reports contain many court and 
commission cases holding that the val- 
ue of the service is one of the factors 
which must be taken into considera- 
tion in determining the reasonableness 
of utility rates. That is not interpret- 
ed to mean that rates should be 
charged higher than necessary to cov- 
er the reasonable cost of the service, 
on the theory that such rates would be 
justified by the high value of the serv- 
ice to utility customers; it is inter- 
preted to mean only that rates, less 
than sufficient to cover the reasonable 
cost of the service, may be justified 
because of low value of the service to 
the customer. 


HE rule stated generally in com- 
mission opinions seems to be that 
no matter how great may be the value 
of the service, customers should not 
be charged more than the reasonable 
cost of the service ; on the other hand, 





1 Smyth v. Ames (1898) 169 U. S. 466, 42 
L. ed. 819. 
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no matter what the reasonable cost of 
the service may be, customers should 
never be charged more than the serv- 
ice is reasonably worth. 

Economic laws would take care 
of the latter contingency anyway, be- 
cause if a customer did not think the 
service was worth what the company 
charged for it, or if he thought he 
could not afford to pay the charge, he 
would order the service discontinued. 
It would be no trouble at all for him 
to call up a telephone company, for 
example, and order his phone taken 
out. The company’s alternative, if 
this condition persisted and it were 
free to do as it pleased, would be to 
go out of business and save as much 
of its assets as it could. 

But some of the decisions seem to 
imply that the value of service may be 
determined by a regulatory body for 
the utility customers, and the value of 
the service having been so determined, 
the company can be compelled to con- 
tinue it regardless of the effect on its 
revenues. 

If this is so, it puts a highly specu- 
lative matter into the hands of the 
commissions. It is hard enough to as- 
certain the present value of a com- 
pany’s property for rate making, but 
this is child’s play compared with the 


e 


problem of determining the value of 
the service. ; 


HE value of service must always 

be a matter of opinion. The val- 
ue of the service may be different to 
the individuals who use it. What it 
is worth to different individuals is 
usually for the individuals to decide. 
It depends upon their judgment. 
While they are in the best position to 
know, they may or may not be right 
about it. 

Consider, for example, the case of 
the eccentric business man who never 
would permit a telephone to be in- 
stalled in his place of business. In 
his judgment the service was worth 
nothing. He would not pay anything 
for it and, of course, he did not have 
to; but his judgment about the value 
of the service would, in the opinion of 
most persons, be considered bad. 

Or consider the case of the tele- 
phone subscriber who demanded 
$1,000 damages for an alleged delay 
of three days in installing a telephone. 
This subscriber evidently placed an 
exceedingly high value on telephone 
service, but that again, was an in- 
dividual opinion. Even telephone 
stockholders not to mention others 
might regard his estimate of the value 


as a reason for granting temporary rate increases, the relief 


q “WHEN an emergency produced by rising costs is advanced 


is granted primarily not to enable the company to make 
money but rather to prevent it from being so crippled as to 
affect its ability to continue to serve its customers. 

The situation presented by an economic depression which 
affects the ability of customers to pay would not appear to 
be the same. If the commission fails to make a temporary 
reduction, ratepayers are not threatened with ruin.” 
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of the service somewhat exaggerated. 

Between these two extremes there 
is a wide range of opinion as to the 
value of telephone service. 


HE Wisconsin commission appre- 

ciates the difficulty of determin- 
ing the value of the service, for it 
says: 


“How to measure the value of any serv- 
ice is, of course, a difficult problem and in- 
volves intangibles upon which an informed 
judgment can be had but which cannot be 
measured by precise accounting methods as 
financial operations can be measured.” 
(P.U.R.1932D, at p. 260.) 


The commission believes that value 
of service may be measured by a num- 
ber of factors, which at some points 
might conflict with the cost of serv- 
ice expressed in terms of sums actual- 
ly being spent by the company to fur- 
nish the service. The commission 
says: 


“Suppose the telephone company were to 
continue the steady increase in its costs of 
operation by increasing the quality of ma- 
terials used, possibly, to use an extreme il- 
lustration, by equipping telephone instru- 
ments with silver mountings. The money 
might well be actually expended in perfect 
good faith and necessitate, on a cost of 
service basis, a substantial increase in rates, 
or in any event make it impossible to re- 
duce rates without thereby reducing the 
company’s income below that of a fair re- 
turn upon any basis. Yet it is perfectly 
clear that the commission would be under 
a duty to prevent such increases or even to 
reduce those rates because the service of 
inter-communication would not be reason- 
ably worth what the company has expend- 
=. to produce it.” (P.U.R.1932D, at p. 


But the commission does not sug- 
gest any measure of the value of the 
service to take care of ‘such an ex- 
treme situation. It is doubtful if any 
commission in the country would rest 
its. rate decision in a case like that 
on such an indefinite and uncertain 
ground as the “value of the service.” 


Decisions rendered by many commis- 
sions indicate that what any commis- 
sion would do if it found telephone in- 
struments equipped with silver 
mountings would be to disallow the 
expenditures for the silver mountings 
in fixing the rate base, on the ground 
that they were unnecessary and ex- 
travagant. Only property reasonably 
necessary for the service would be 
considered. Citations of authority on 
this topic would unduly extend this 
article. 


HE point is that while utility 

rates under commission regula- 
tion are generally based on cost, this 
cost does not mean actual cost—no 
matter how extravagant that cost may 
be—but reasonable cost. 

If the costs—capital or operating 
expenditures—are manifestly unrea- 
sonable, they are disallowed. It 
would not be necessary in such a case 
to speculate about value of the service. 

Discussing measures of value of 
the service further, the commission 
says: 


“The ratio between the charge made for 
a utility service and the income of the gen- 
eral public available for such payments is 
another measure of value of service. If 
the charge for telephone service at a par- 
ticular level represents, let us say, 5 per 
cent of the average family income, then if 
a drop in the general price level results in 
a drop of 50 per cent in that average in- 
come, in terms of dollars, and telephone 
rates remain constant, the question might 
well be raised whether this increase in the 
ratio of telephone rates to total income did 
not seriously affect the value of the serv- 
ice. It would seem clear to us that the 
value of the service is definitely related to 
the income in dollars generally available 
for all essential services and commodities.” 
(P.U.R.1932D, at p. 264.) 


Are there not several weaknesses in 
this statement? And is not one of 
these sufficient to show that such a 
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The Two Vital Questions Raised in Case the Rates Should Be 


Found to Be Noncompensatory: 


“ae the rates fixed by the commission should 
be found to be noncompensatory, then its 
holding as to the value of the service would be 
very important because it would raise two vital 
questions: 

“1. Can the commission rather than the util- 
ity customer determine the value of the utility 
service? 

“2. Can a utility company be forced to serve 
utility customers at a loss, if a commission 
determines that the value of the service is not 
worth what it will cost the utility company to 





render it?” 





method of appraising value of the 
service would be untrustworthy? 

Even if it were assumed that there 
were any relation between the value of 
telephone service and the income in 
dollars generally available for all es- 
sential services and commodities—a 
rather daring assumption—this would 
not prove that the value of telephone 
service was less than the company 
charged for it, although the percent- 
age of family income absorbed by the 
telephone company was higher at one 
period than at another. 


NE defect in this reasoning ap- 
pears to be this: It assumes that 

at the period when telephone service 
absorbed the smallest percentage of 
family income, the company received 
payment for the full value of the serv- 
ice just as if it were permitted to 
charge all that the traffic would bear. 
But telephone rates can be no more 
than the reasonable cost of the service, 
no matter how high the value of the 


service may be. It is quite likely, 
therefore, that there was a substantial 
margin of value of service above the 
rates charged when the rates absorbed 
the smallest percentage of family in- 
come. If the cost of other services 
decreased (and if it is assumed that 
this lessens the value of telephone 
service), the margin of value which 
formerly existed in excess of the rates 
charged must be absorbed before the 
point is reached at which the value of 
telephone service is exactly what the 
company charges for it. So, even if 
at one time telephone service absorbed 
only 5 per cent of the family income, 
it would not follow that at all times 
the service is worth no more than 5 
per cent of the family income or that 
it is worth any less than is being 
charged for it. 

This point is mentioned merely in 
order to show that while it is easy to 
say that rates should not be, or cannot 
be, more than the value of the serv- 
ice (a statement to which everybody 
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would assent), it is difficult to figure 
out any standard or standards by 
which a commission or court can de- 
termine the value of the service with 
sufficient accuracy and confidence to 
warrant the command to a utility com- 
pany: 

“Serve at these rates, whether they 
are compensatory or not.” 


? | ‘HE Wisconsin commission’s 

opinion on the various measures 
of value of the service which might 
be adopted is not clear. But the com- 
mission does say definitely : 

“Value of service can also be measured, 
to some degree at least, by the losses or 
gains in volume of business done and in 
number of subscribers. This measure must 
be used with some care because telephone 
service is a legal monopoly.” (P.U.R. 
1932D, at p. 265.) 

Then referring. to losses in the 
number of subscribers, the commis- 


sion declares: 


“This indicates, in a concrete way, that 
the rates were in excess of the value of 
the service to these subscribers who dis- 
continued their service or were disconnect- 
ed.” (P.U.R.1932D, at p. 265.) 

This discontinuance of service may 
indeed show that a subscriber thinks 
the service is not worth what the com- 
pany charges for it. On the other 
hand, it may merely indicate that a 
subscriber, because of straightened 
circumstances, thinks he cannot af- 
ford to have the service no matter 
what he believes it may be worth. It 
must be remembered, however, that 
the subscriber who discontinues serv- 
ice because he thinks it is not worth 
what is charged for it may be wrong. 
It is quite possible that the service 
would be worth to him much more 
than he would have to pay for it. 

The effect on the company’s busi- 


ness, it is true, would be the same un- 
der the operation of economic laws 
whatever the subscriber’s motive or 
belief and irrespective of whether he 
were right or wrong in his judgment 
as to the value of the service. 

But the interesting legal question is 
whether the commissions, assuming 
they have power to do so, may meas- 
ure the value of service by consider- 
ing, among other things, the ability 
of utility customers to pay for it and, 
having fixed the value by this method, 
compel the company to continue serv- 
ice regardless of the effect which this 
may have on its revenues. 

Perhaps this commission measure 
of the value of the service is not ap- 
proved by the Wisconsin commission 
but it is at least suggested. 


H°’ far a customer’s ability to pay 
for service should affect the 
problem of rate making has come up 
in a number of cases, but no attempt 
seems to have been directly made to 
tie it to value of the service for the 
purpose of applying the value of the 
service rule; and the decisions on the 
question of the effect of ability to pay 
on rate making are not in harmony. 

While a number of commissions 
have held that ability to pay may be 
considered, it has been said, on the 
other hand, that a commission is not 
at liberty to reduce rates in response 
to unfortunate economic conditions 
which render patrons less able to pay 
while operating expenses are not de- 
pressed.” 

This question was discussed some 
time ago by the Interstate Commerce 
Commission, which held that rail- 





2 Butte v. Butte Electric R. Co. ( Mont.) 
P.U.R.1921C, 857. 
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roads cannot be compelled to lower 
rates to relieve the needs of industry. 
The commission said: 


“It has been suggested . that the 
carriers as public servants should bear part 
of the public burdens; and that we may 
find unjust and unreasonable a rate struc- 
ture which is not relaxed to relieve the 
needs of an industry. Put in another way, 
the proposition is advanced that we may 
find existing rates unjust and unreasonable, 
and require that they be reduced below 
what would be justified by standards here- 
tofore recognized, because an industry is 
not prospering. If that be true, then the 
converse must be true, that at times when 
the industry prospers we may find -justified 
rates higher than those which under ac- 
cepted standards would be just and rea- 
sonable. If true of this industry, it must 
be true of other industries that languish 
or flourish, now and hereafter; and if true 
of industries, why not true of localities or 
individuals? The answer is that the 
foundations of what is just and reasonable 
are not set on such shifting sands.” 


The commission cited in support of 
its rule a Supreme Court case which 
held that : 


“The right of a railroad to charge a cer- 
tain sum for freight does not depend at all 
upon the fact of whether its customers are 
making or losing by their business.” 4 


oo may be said in favor 
of the rule that utilities are en- 
titled to a reasonable compensation 
for their service, provided the rates 
charged do not exceed the value of the 
service to the customers, it would 
seem to be a doubtful jump to the con- 
clusion that value of the service for 
the purpose of applying the rule can 
be measured by the ability of the cus- 
tomer to pay for it, which woild, of 
course, be affected by an economic 
depression. 

83 National Live Stock Shippers’ League v. 
Atchison, T. & S. F. R. Co. (1921) 63 Inters. 
Com. Rep. 107. 


*Union P. R. Co. v. Goodridge (1893) 149 
U. S. 680, 37 L. ed. 896. 


If value of the service can be de- 
termined in that way and if the utili- 
ties can be forced to serve at a com- 
pensation which cannot exceed the 
value of the service, then the demand 
of the Communists for free utility 
service to the unemployed would ap- 
pear to be sound; for the value of the 
service to the unemployed, measured 
by that standard (ability to pay) 
would be nothing. 

Rates, under the operation of eco- 
nomic laws, cannot long continue to 
be more than the value of the service, 
whether that service is monopolistic 
or not. No industry can continue to 
charge more than what the public 
deems to be the value of the commod- 
ity or service. Such a policy would 
lead to decline rather than growth. 
The enormous expansion of certain 
utility industries is convincing evi- 
dence that, in the judgment of the 
public, the service is worth at least 
what is charged for it and probably 
much in excess of its established rates. 

But a commission or a court might 
not think so. If a court or a com- 
mission may substitute its judgment 
as to the value of the service for that 
of the company’s customers, deter- 
mine that the value of the service is 
less than its reasonable cost, and com- 
pel a company to render that service 
at a loss, it must be confessed that we 
have a very surprising legal situation 
which it would be hard to justify on 
any ground, and particularly on ethi- 
cal grounds. 

A discussion of what might result 
from the enforcement of such a law, 
assuming that it exists, is beyond the 
scope of this article. 
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If Power Cost Nothing 


to Produce— 
What Would Be the Cost to the User? 


As a matter of fact, the rates for electricity would not be materially lower 
than they are now, even though power were given away free at its source. 
The problem of costs, therefore, is mostly a problem in distribution— 
specifically in the ways and means of delivering power into the home. And 
here it is that the contest wages between the distribution methods employed 
by the privately owned companies under commission regulation and the 
municipally owned companies. In the following article the author weighs 
the merits—and disadvantages—of each. 


By JOHN BAUER 


UPPOSE that electricity cost noth- 
S ing to produce. Could it be 
delivered free to consumers? 
Not if it depended upon present 
methods of distribution to reach the 
factories, stores, and homes. The 
situation would be exactly as with 
water, which, costs nothing in itself, 
but to bring it where it is used costs 
a great deal. The consumer, there- 
fore, must pay for water, though it 
is ““God’s free gift” to start with. 


| Naps ei however, starts with 
production costs. In the case of 
steam power, the fact is manifest to 
everybody; there must be a generat- 
ing plant, which requires large invest- 
ment, upkeep, and operation, and 


which consumes coal and other ma- 
terials for the production of current. 
In the case of hydroelectric plants, the 
fact that there are production costs is 
less obvious, for the process starts 
with falling water which seems to cost 
nothing. But, unfortunately, before 
this falling water can be converted 
into electric power, an investment in 
dams, reservoirs, and a power house 
is necessary, so that interest, deprecia- 
tion, maintenance, and operation usu- 
ally bring the marketable power up to 
a half mill per kilowatt hour. There 
are many water-power sites which, so 
far as power alone is concerned, can- 
not be economically developed, be- 
cause steam power is cheaper. 

A modern steam plant is able to 
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turn out electricity at a net cost of 
seven to ten mills per kilowatt hour, 
including interest, maintenance, de- 
preciation, and operation. Even 
where power is not locally generated, 
but is transmitted from a central sta- 
tion, the costs of generation and trans- 
mission up to distribution in a com- 
munity should not exceed 1.5 cents a 
kilowatt hour. If it is greater, the 
processes are probably uneconomical 
and cheaper local production would be 
available. This figure may be taken 
as the maximum that production 
should normally come to. Under 
present conditions, therefore, the rates 
paid by commercial, and particularly 
by domestic users, could not be re- 
duced greatly even if all production 
costs were eliminated—at least, not 
so far as that factor alone is con- 
cerned. 


| Pe us look briefly at the distribu- 
tion costs that are inevitably in- 
curred, but disregard taxes paid for 
various governmental purposes. 

There is, first of all, the extensive 
distribution investment. This in- 
cludes substations which adjust the 
character of the electricity for local 
send-out; distribution lines, either 
underground or overhead, which carry 
the electricity along the streets ; trans- 
formers which reduce the voltage 
for residential use; service lines to 
carry the electricity to the consumers’ 
premises, and meters to measure the 
amount of consumption by the cus- 
tomers. 

The extent of this investment is in- 





1 For convenience, we shall use production 
cost whether the power is locally generated 
or is transmitted to the distribution system 
from a central station which serves two or 
more communities. 


It is affected greatly 
by local conditions, especially by 
public requirements, for example, 
whether overhead lines are permitted, 
or whether underground conduits 
must be provided. 

The cost to be paid by consumers 
thus includes, first of all, fixed charges 
on the investment; depreciation and 
interest (or return on the property). 
They usually come to about ten per 
cent on the investment, and must be 
paid if operation is to be self-sustain- 
ing. 

In addition, there are also various 
operating expenses, which include or- 
dinary maintenance and all necessary 
labor and materials required in the dis- 
tribution process. This includes, par- 
ticularly, the expenses incurred in 
taking care of the customers. Meters 
must be read once a month; customers’ 
records and accounts must be kept; 
there is billing and collecting to do. 
These expenses alone usually range 
from $3 to $6 a year per customer. 
There are also the general and mis- 
cellaneous expenses, which come un- 
der the class of overhead and include 
general officers’ salaries, law expenses, 
insurance, and similar items. 

When all the costs properly in- 
curred in connection with distribution 
are counted up, they come to an ag- 
gregate that will be astounding to 
those who are not aware of the ramifi- 
cation of facilities and processes. 
What they will amount to on the 
average per kilowatt hour delivered, 
depends, first, upon the amount or 
level of costs and the economy that 
has been exercised; second upon the 
extent that electricity is used by the 
consumers, and third upon the type of 
rate schedule that is provided. These 


evitably large. 
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three factors will be briefly consid- 
ered, particularly from the standpoint 
of the residential users. 


o far as the level of costs is con- 
cerned, there can be tremendous 
differences. There are, unfortunately, 
no definite standards which can be 
readily applied to determine what are 
proper amounts. 

There is no clear measure of effi- 
ciency, and the total costs are not kept 
with sufficient definiteness so that con- 
venient and reliable comparisons can 
be made between companies, com- 
munities, or classes of consumers. 

As to reliability of costs, we may 
distinguish between operating ex- 
penses and fixed charges. 

For operating expenses, the classi- 
fication of account does provide for 
the showing of actual costs, and com- 
parisons for the several processes can 
be made between different companies. 
The expenses, however, are usually 
bulked together without regard to 
classes of consumers or territories. 
It is possible, therefore, merely to 
make comparisons by individual ac- 
counts between companies, but not to 
present analyzed costs for rate making 
as applied to different classes of con- 
sumers particularly to residential 
users served under different condi- 
tions. : 

If the accounting is‘ unsatisfactory, 


so far as operating expenses are con- 
cerned, the situation is all but chaotic, 
at least so far as the costs connected 
with investment are affected. The 
difficulty is three-fold: 

First, the actual costs for the vari- 
ous classes of property are inade- 
quately grouped by functions, terri- 
tories, and classes of consumers. 

Second, the costs themselves are 
seldom reliable as representing reason- 
able and necessary investment in the 
properties. 

Third, even where the actual costs 
are properly shown, unfortunately the 
legal basis of rate making has not 
been cost, but rather fair value of the 
properties. 

To fix rates does not require pri- 
marily an analysis of investment to 
determine the interest and deprecia- 
tion to be paid by the consumers, but 
a valuation of the physical properties 
used and useful. Under the law of 
the land, the basis of such valuation 
has been established principally at re- 
production cost, less depreciation, 
which may be much more or less than 
actual investment. The rates are 
based on the theoretical return and 
depreciation computed on the valua- 
tion. 


| ene of the valuation process, 
which ignores scientific account- 
ing, the aggregate distribution costs 


& 


cerned, the private companies have been more efficient 


q “So far as technical labor and ordinary processes are con- 


than the municipal plants. 


This economy, however, has 


been counterbalanced by the greater overheads represented 
by general and miscellaneous expenses, new business ex- 
penses, also commercial, and particularly by the greater 
returns required or realized from the properties.” 
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are uncertain and uncontrolled. The 
amount to be allowed for rate making 
can be determined only after laborious 
procedure, and then the results do not 
reflect cost, but estimates which verge 
upon guesses. 

Because of the conditions thus 
briefly recounted, there is little defi- 
nite knowledge about the net distribu- 
tion costs. It is not surprising that 
there is a widespread feeling that un- 
der present conditions the actual costs 
are much less than the revenues col- 
lected from the consumers. For the 
most part, however, the critics do not 
have the facts to support definitely 
their charges, and the companies do 
not have, and make little effort to pre- 
sent clearly, the facts so as to allay 
the criticism if unjustified. 

What is needed above everything 
else, in the interest of both consumers 
and investors, is a system of rate mak- 
ing that rests definitely upon costs 
which, in turn, will be shown through- 
out by a system of much more scien- 
tific accounting than we have at the 
present time. 

Until we have abandoned the fair 
value procedure, and until we have re- 
constructed the accounts of the com- 
panies upon a functional and class-cost 
basis, we shall know little about the 
actual distribution costs in relation to 
the rates charged to the consumers, 
especially the residential groups. 


HERE is, too, a widespread feel- 

ing that the net distribution costs 
of most private companies are ex- 
cessive; at least that the charges to 
the domestic consumers are too high 
compared with reasonably necessary 
costs under efficient managements. 
Whether this criticism is warranted 


or not, nobody really knows, because 
the facts are not shown, and the com- 
panies have made little serious effort 
to make them available. 

There is, furthermore, the view that 
the actual costs incurred for distribu- 
tion by the municipal systems are on 
a lower level than by the private com- 
panies. There is considerable infor- 
mation to indicate that this view is 
well founded, but again, there has 
never been an adequate survey made 
of distribution costs to warrant any 
final conclusion. 

From my own studies, which ad- 
mittedly are sketchy, I have come ten- 
tatively to the conclusion that so far 
as technical labor and ordinary proc- 
esses are concerned, the private com- 
panies have been more efficient than 
the municipal plants. This economy, 
however, has been counterbalanced by 
the greater overheads represented by 
general and miscellaneous expenses, 
new business expenses, also commer- 
cial, and particularly by the greater 
returns required or realized from the 
properties. The municipal plants, I 
believe, will show on the average low- 
er net distribution costs, because of 
economy in overheads and in fixed 
charges on investment. 


| pry before me the figures of one 
of the largest electric systems in 
the country, covering a 15-year pe- 
riod. So far as basic operating ex- 
penses are concerned, direct labor and 
technical supervision, there has been 
progressive economy, steadily realized 


over the years. I am convinced that 
private management, so far as these 
costs are concerned, has been less cost- 
ly than would have been achieved un- 
der public ownership and operation. 
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ee HE success of private ownership and operation will 

be severely tested in the immediate years to come by 
the attitude of the companies toward residential consumers. 
It is in the residential group where particularly high or ex- 
cessive rates have prevailed. It is here where discontent and 


criticism chiefly are found. The job is to 


reduce 


rates, cut costs, strip off unnecessaries, develop the busi- 
ness; then to reduce rates again.” 





But when I examine the growth of 
general and miscellaneous expenses, 
also new business and commercial 
expenses, I feel certain that the basic 
economies in labor and materials have 
been smothered by overhead. When 
I consider, further, the advances in 
returns realized, I cannot avoid the 
conclusion that the public is paying 
considerably more than is warranted. 

I may be wrong in my judgment. 
Unfortunately, the costs are not sep- 
arable and determinable in a satisfac- 
tory manner. Under present condi- 
tions, nobody can make a satisfactory 
comparison of costs between different 
companies, communities, classes of 
consumers, or between private and 
public plants. But I feel that there is 
justification to the view that the mu- 
nicipal plants have been doing a more 
economical distribution job than the 
private companies. The latter have not 
been held to rigid economy either by 
the commissions or by the working 


of economic law. Under the condi- 
tions of distribution monopoly, they 
have allowed the overheads to creep 
up during the long period of prosper- 
ity, and have not passed sufficiently to 
the consumers the advantages of tech- 
nological improvements and constant- 
ly expanding volume of business. 


T HE effect of distribution costs up- 
on rates depends not only upon 
the aggregate burdens imposed upon 
the public for the distribution process, 
but also upon the extent of consump- 
tion. This is a point that is not under- 
stood by consumers, and is seldom 
adequately realized by the company 
management; or, at least, it is not 
adequately acted upon from the stand- 
point of desirable long-run policy. 

It happens that the economically 
necessary distribution costs are practi- 
cally fixed and constant in amount. 
When a distribution system has once 
been laid down, the total costs vary 
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but slightly with the quantity of elec- 
tricity actually used by the consumers. 
This applies particularly to the house- 
hold users, and includes practically all 
the costs, interest on investment, de- 
preciation, maintenance, and opera- 
tion. There is little difference, for 
example, whether the customers use 
30 kilowatt hours a month (which 
is a common average in our industrial 
centers) or whether they use 100 kilo- 
watt hours, or, indeed, reach 250 
which has been attained in some of 
the Ontario municipalities. 

The chief present difficulty in the 
residential business is the low average 
consumption. Where this is only 


30 kilowatt hours a month, the to- 
tal net cost per kilowatt hour de- 
livered is bound to be high, and is 
naturally reflected in the rates. If 
the average could be doubled, it would 
still reflect light utilization, but the 


cost per kilowatt hour would be prac- 
tically cut in two. If consumption 
were doubled again, the cost would be 
halved once more. The cost per kilo- 
watt hour diminishes almost in pro- 
portion with increase in average con- 
sumption. 


HE urgent problem of the com- 

panies is to bring about much 
greater utilization by domestic con- 
sumers. It is ridiculous that the ex- 
pensive distribution facilities and 
processes should not be utilized more 
than thirty kilowatt hours a month per 
customer. A proper system of rates, 
coupled with really promotional effort, 
should in a period of ten years raise 
the average five times. This is the 
process by which the distribution costs 
can be greatly reduced per kilowatt 
hour, and the economies would be re- 


flected in the rates charged to the con- 
sumers. 

What can be achieved has been 
shown strikingly by the municipal 
systems in Ontario. They have had 
to rely to a large extent on the do- 
mestic business because they did not 
have the industrial loads available as 
in the United States. Their residen- 
tial consumption is almost unbelievable 
here. It ranges for the twenty-three 
cities of over 10,000 population, from 
slightly under 100 kilowatt hours a 
month to over 350. This is due 
chiefly to the rates and to the efforts 
of the municipal managements. They 
are concerned first with keeping down 
all costs to an economic minimum, and 
second, with building up consumption 
to a maximum. 

The Ontario distribution costs as to 
amounts are amazingly low compared 
with our private companies. They 
are, moreover, definitely determined 
and set forth in publicly printed re- 
ports. In addition, the accounts make 
systematic separation between domes- 
tic and commercial business. Each 
class of rates is fixed so as to cover 
its own costs as regularly determined. 

There is nothing analogous among 
our companies. 

For the year 1929 I made a com- 
parison of all Ontario municipalities 
of 10,000 population and over, with 
the New York companies reporting to 
the public service commission. Taking 
just operating expenses, which for 
Ontario were exact figures, but for 
New York required prorating of 
general and miscellaneous, I found 
an average of 3 mills per kilowatt 
hour in Ontario, compared with 11.5 
mills for all New York companies 
except those engaged predominantly 
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in industrial electrical power business. 

Including for Ontario also depre- 
ciation, interest, and amortization as 
actually provided on a_ systematic 
basis, the net distribution cost per 
kilowatt hour was only six mills. Un- 
fortunately no comparable figure for 
New York is attainable. But the 
Ontario total is only about half of the 
New York operating expenses. 


HE low results are due not only 

to basic economy as to costs, but 
to large residential load development. 
Like results can be obtained by our 
companies, if appropriate efforts are 
made. It is here, I believe, the com- 
panies have failed badly. The man- 
agements have been power-minded, 
and have regarded the residential use 
largely as incidental, not really a ma- 
terial factor in the business. 

This attitude must be changed and 
there are indications that a shift is 
taking place, even if not rapidly. 

The economic depression will prob- 
ably stimulate interest in the residen- 
tial load, inasmuch as this part has 
continued to develop, notwithstanding 
hard times, while the power load has 
declined with the general collapse of 
industry. The stability of the do- 
mestic business has been a life saver 
for the companies. 

The city of Seattle furnishes an 
admirable illustration of what can be 


done by promotional effort. The mu- 
nicipal plant has depended heavily 
upon domestic consumption, because 
the competing private company had 
been entrenched in the power business. 
It began, therefore, many years ago 
to fix residential rates upon a promo- 
tional basis and through vigorous sales 
policies to stimulate increased con- 
sumption. In 1923, the average con- 
sumption per residential user was only 
30 kilowatt hours per month; at the 
present time, it comes close to 100 
kilowatt hours. 

This reflects promotional efforts, 
and indicates what can be done any- 
where, through like activity. 


HE type of rate is extremely im- 

portant in a program of domestic 
load development. Until a few years 
ago, the prevailing schedule was the 
straight-line rate per kilowatt hour, 
without regard to quantity of con- 
sumption or conditions under which 
the electricity was supplied, or the 
effect upon the development of con- 
sumption. In recent years, the service 
charge or initial charge form of rates 
has come extensively into use. Under 
this type, the consumer is compelled 
to pay a fixed sum a month (usually 
a dollar), and he may be permitted to 
use a few kilowatt hours of electricity. 
The so-called follow-up rate is then 
usually placed at 7 to 10 cents per 


e 


operating costs are concerned, has been less costly than 


q “T aM convinced that private management, so far as basic 


would have been achieved under public ownership and op- 
eration. But when I examine the growth of general and 
miscellaneous expenses, also new business and commercial 
expenses, I feel certain that the basic economies in labor 
and materials have been smothered by overhead.” 
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kilowatt hour for a block of 40 or 
50 kilowatt hours per month; then 
there is a reduction to 5 or 6 cents per 
kilowatt hour for the next block, and 
then finally 3 or 4 cents for all addi- 
tional use. There are, of course, many 
variations; these figures are given 
only for illustration. 

The expressed object has been to 
stimulate greater consumption, and 
has been decidedly in the right direc- 
tion. But the difficulty is that the 
schedules have usually sought to 
achieve two rather inconsistent re- 
sults: to reduce rates for promotion 
of future consumption, but not to 
sacrifice any immediate revenues. 
Hence, while substantial reductions 
have often been made for the higher 
consumption blocks, the loss of imme- 
diate revenues within those blocks has 
been reprieved by the initial charge 
and the increase in bills to small users. 
The promotional effect of the reduc- 
tions, has thus been largely neutral- 
ized by the demotional influence of the 
higher charges to most of the con- 
sumers. 

Under these newer schedules, the 
average rate per kilowatt hour for the 
ordinary residential consumer comes 
usually from 8 to 10 cents per kilo- 
watt hour, and often higher. This 
represents normally an increase and 
not a decrease in the monthly bill. 
For the small user, the increase is 
more marked. Taking one cent as the 
cost of generation, the net charge for 
distribution thus reaches 7 to 9 cents 
per kilowatt hour for the ordinary 
user, and looks excessive. 


HE initial charges are mostly so 
high that they are rather prohibi- 
tive to promotion of greater consump- 
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tion for the ordinary user. The pro- 
motional force is affected by the 
amount of the initial charge as well 
as by the follow-up rates. If the bill 
for 30 kilowatt hours a month reach- 
es $2.50 or $3, the ordinary person 
can expand his use only with difficulty. 

Even if the further rates are at- 
tractive, he has exhausted what he 
can pay, and cannot reach the lower 
rate blocks. The initial bill, as well 
as the successive increments, is an 
essential part of a really promotional 
schedule. 

There are few domestic schedules 
that are really promotional for large 
consumption of electricity. To lead 
to extensive introduction of electric 
equipment, requires, first, a reasonable 
initial rate which would apply month- 
ly to lighting, and should not exceed 
6 cents per kilowatt hour up to 40 
kilowatt hours a month. Next, to 
bring about the installation of the 
major conveniences and to reach 100 
kilowatt hours a month, calls for a 
rate not over 4 cents. To go material- 
ly beyond 100 kilowatt hours requires 
the installation of an electric range, 
which immediately adds about 150 
kilowatt hours a month, and produces 
a large consumer. But to justify the 
installation necessitates not only such 
moderate prior charges as indicated, 
but an effective rate of not over 2 
cents per kilowatt hour for the added 
cooking use. 

But there are few such schedules to 
be found among the companies. In 
most of our cities, especially in small 
apartments, the ordinary or small user 
could easily be converted into a large 
one by a proper rate schedule, and 
energetic sales policy. 

Among the companies which have 
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The Growth of Domestic Power as Shown in the 
Records of One Company: 


Consumption: kilowatt hours 
Revenue 
Average number of customers 


1931 
38,668,500 
$1,905,555 

56,719 


Monthly consumption per customer: kilowatt hours ... 23 57 


Average revenue per kilowatt hour 
Average monthly bill 


4.93 cents 
$2.80 





made distinct progress, is the Hart- 
ford Electric Light Company. Its 
president, Mr. Samuel Ferguson, has 
done much more than talk of pro- 
motional rates; he has introduced 
rates which have really promoted. 
The comparison of domestic business, 
as shown above, is significant. 

I should hardly accept Mr. Fergu- 
son’s rates as ideal, but he has em- 
phatically pointed the way and has 
made an excellent start toward low 
domestic rates through high consump- 
tion. He has increased the per capita 
consumption about 150 per cent in the 
period, and what is striking, has in- 
creased it 30 per cent during the past 
two years,—the period when decreases 
might have been expected. 


Hey problem for the companies is 
to study rigorously the distribu- 
tion costs, and to strip them down to 
an economic minimum. To institute 
immediately domestic rate schedules 
similar to those in Ontario and in 
some of our municipal plants, is, of 
course, out of the question. The 
existing costs are too high, and the 
average consumption is much too low. 
If, however, the distribution costs are 
deflated rigorously, then a first step 
can be made toward promotional rates. 

Such a schedule should be available 
now for most of the companies. If 


it were introduced and coupled with 
vigorous sales effort, it would prob- 
ably produce a doubling of average 
use within five years. With this de- 
velopment, there would be a further 
margin of earnings which would make 
attainable a further readjustment of 
rates for additional promotion. With 
three or four such cycles of rate ad- 
justments and promotion, the compa- 
nies could bring about domestic sched- 
ules and consumption that would com- 
pare favorably with Ontario. This 
result, however, cannot be brought 
about in one fell swoop. It requires 
time and effort. It necessitates clear 
appreciation of the domestic business. 


HE success of private ownership 

and operation will be severely 
tested in the immediate years to come 
by the attitude of the companies to- 
ward residential consumers. It is in the 
residential group where particularly 
high or excessive rates have prevailed. 
It is here where discontent and criti- 
cism chiefly are found. The job is to 
get down to brass tacks, reduce rates, 
cut costs, strip off unnecessaries, de- 
velop the business; then to reduce 
rates again, develop the business 
further, and through systematic pol- 
icy, finally bring about rates and busi- 
ness that require no apologies and 
belabored explanations. 
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of Labor. 


Pau CLapp 
Vice president, Columbia Gas and 
Electric Company. 


Frank J. SPRAGUE 
Electrical engineer and inventor. 


James M. Beck 
U. S. Congressman from 
Pennsylvania. 


—MOonrTAIGNE 


“What America needs today is not fewer railroads, 
but fewer notes in the back of the railroad time-tables.” 


* 


“The public is not going to tolerate a new theory of 
society which includes government ownership and 
political operation.” 


> 


“A reduction in the labor costs of railroad mainte- 
nance and operation is most essential to the continued 
life of the railroads.” 


* 


“The entire policy of the American Federation of 
Labor has been against the reduction of wages during 
the depression, and the Federation takes its stand now 
against a cut in the pay of railroad employees.” 


* 


“I advocate indicating on our gas and electric bills 
the percentage of the bill which is collected from the 
customer in turn to be paid over in taxes. The value 
of this is that it will help make every citizen tax 
conscious.” 


aa 


“If some of the hundreds of millions of capital which 
the national government is ready to dole.out for un- 
productive public works were diverted to legitimate 
and sane electric railway equipment, a long step would 
be taken toward economic recovery.” 


> 


“Or what is stranger than the belief that if the presi- 
dent selects eleven men from the body of the people, 
not one of whom has had any practical experience in 
operating a railroad, that forthwith, by the magic 
of a parchment—called a commission—they become en- 
dowed with an ability, to which even the most ex- 
perienced railroad official would not pretend, of super- 
vising and controlling the intricate affairs—mechanical 
and financial—of all the railroads of the United States?” 
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A Year of 
Street Railway Regulation 


ParT I 


The current trends as revealed in com- 
mission and court orders and decisions 


By ELLSWORTH NICHOLS 


ory AVING succeeded in reduc- 
ing the United Railways 
to the estate and dignity 
of a bonus marcher, the town altruists 
and men of vision now turn their at- 
tention to the Consolidated Gas Com- 
pany.” 

With these words Henry L. Menck- 
en starts an article on the subject, 
“The Prudence of Demagogy.” He 
informs us that the assault upon the 
United of Baltimore made at least 
one Congressman and intimates that 
political preferment is found at the 
end of the road for those who attack 
public utilities. The writer speculates 
on the result if the railway is forced 
into a receivership and “poor John 
Smith, taxpayer,” will have to fork 
up $600,000 or more a year to take 
the place of the missing park tax. If 


this taxpayer owns any of the rail- 
way’s bonds himself, he will stand an- 
other loss. 

The Baltimore situation has unique 
characteristics, but it typifies basic 
factors in our treatment of street rail- 
ways. The Baltimore Company for 
years has paid 9 per cent of its reve- 
nues for the support of city parks. 
In recent years strenuous efforts have 
been made to obtain relief from this 
tax, which is, of course, included in 
the expenses passed on to street car 
riders. Some city officials are now 
trying to mitigate this burden in order 
to preserve the railway service and 
reduce fares. 


, I ‘HE state commissions, in regulat- 
ing the electric railways, like 
these city officers, are doing what 
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they can to preserve rail transporta- 
tion at a reasonable cost to the public, 
in the face of assaults on the systems 
by those who, for the sake of political 
advantage, are willing to push them 
to the wall and rely on their competi- 
tors—the motor carriers. 

The Wisconsin commission has 
taken the view that it should be a 
critic of a utility’s management, seek- 
ing every opportunity to encourage 
and commend alertness, public spirit, 
and resourcefulness, as well as to 
condemn and, if necessary, penalize 
management which is incompetent, un- 
mindful of, or unresponsible to, the 
public’s interest. The commission, 
however, declined to accept any re- 
sponsibility for the solution of a dis- 
tinctly managerial problem on the 
ground that it is only where there is 
a public interest to be conserved, pro- 
tected, or promoted that it will have 
any concern with such matters. 

The commission in making these 
announcements authorized a street 
railway company to adopt various 
fare experiments for the purpose of 
increasing its revenue, particularly 
by stimulating off-peak patronage. 
There were included such devices as a 
Christmas shoppers’ pass, a children’s 
free pass, shoppers’ hourly pass trans- 
fers, summer night pleasure passes, 
and the free carriage of customers of 
particular commercial concerns pay- 
ing therefor. The commission de- 
clared that none of these resulted in 
an illegal discrimination against the 
regular rush-hour passenger.” 


A= railway company in In- 
diana was permitted to establish 


1Re Milwaukee Electric R. & Light Co. 
(Wis.) P.U.R.1931E, 289. 


for an experimental period a central 
zone fare of 5 cents cash for each 
passenger riding into or away from 
the central zone on any line, except 
for those passengers who boarded a 
street car or bus before entering the 
central zone, and who desired to ride 
beyond the central zone either by use 
of transfer or upon the same car 
which might travel on a route passing 
through the central zone. The former 
fare was 7 cents cash or a token sold 
on the basis of four tokens for 25 
cents, with the issuance of transfers 
from one street car to another for a 
continuous trip. The bus fare was 10 
cents cash with free transfer from bus 
to street car line. A charge of 3 cents 
was made for a transfer from street 
car line to busses. Under the pro- 
posed fares the 7-cent cash fare on the 
street cars, or 10-cent cash fare upon 
busses, was still to remain in effect 
for persons not coming within the 
5-cent provision.* 


AVS railway company in Ne- 
braska, struggling against ad- 
verse economic conditions to preserve 
its service, was permitted to discon- 


tinue zone rates. They had failed to 
increase the company’s operating reve- 
nues. Reduced rates were authorized 
in an effort to stimulate patronage. 
The commission found that the dis- 
continuance of zone fares would not 
disturb the fares of at least 72 per 
cent of the riders, and would decrease 
the fares of approximately 19 per cent 
of the patrons. The company was 
permitted to inaugurate a 10-cent fare 
except for school children and chil- 
dren between the ages of five and 


2Re Northern Indiana R. Co. (Ind.) 


P.U.R.1932C, 521. 
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twelve years, who were permitted to 
ride at reduced rates. Five-cent zone 
fares had formerly been in effect. The 
results of operation showed that this 
fare had failed to stimulate to any 
perceptible extent travel and traffic in 
the 5-cent fare zone. Approximately 
19 per cent of the car riders under 
the zone fares had been paying 12 
cents, and under the new fares they 
would be able to ride for 10 cents.* 


HE unusual objection was raised 

in a proceeding before the Mis- 
souri commission that if a street rail- 
way company were relieved of pay- 
ment of interest upon its bonded in- 
debtedness, lower fares would be suffi- 
cient to pay a fair return upon the 
value of the utility’s property. The 
proponent of this idea contended that 
the indebtedness was not a proper 
charge because it had been incurred in 
the reorganization of the company 
and did not represent money bor- 
rowed for proper corporate purposes. 
The commission approved an applica- 
tion for a revision of fares and re- 
fused to adopt the lower fares sug- 
gested, notwithstanding this conten- 
tion.‘ 


HE reasonableness of street rail- 
way fares should be measured by 
their effect upon the entire system 
without regard to whether a particular 


3 Re Lincoln Traction Co. (Neb. 1931) 
P.U.R.1932A, 366. 

4 Re Kansas City Pub. Service Co. (Mo.) 
P.U.R.1932B, 383. 


e 


branch is operated at a loss, according 
to an announcement by the Wisconsin 
Supreme Court, in a case where an 
order of the railroad commission fix- 
ing fares was set aside. The court 
held that street railway fares which 
failed to produce a reasonably ade- 
quate return on the property involved, 
and which compelled the owner to use 
earnings from public utility operations 
to meet operating deficits could not be 
sustained. 

In this same case the court sus- 
tained the action of the commission 
in enlarging a single fare zone area 
regardless of municipal boundaries. 
Proponents of the idea that a com- 
munity of interest justified a uniform 
fare for down-town and outlying por- 
tions of the city regardless of a differ- 
ence in cost contended that such com- 
munity of interest and the consequent 
sociological factor ended at the city 
limits. The commission concluded 
otherwise, and the court agreed. It 
was said that from the viewpoint of 
transportation there were no city 
limits of Milwaukee. The only recog- 
nizable limits were those of the sys- 
tem’s operation.® 


N the Buffalo street car fare case, 
where the International Railway 
Company has been contesting fares 
established by the public service com- 
mission, will be found some rulings 
governing companies which go into 


5 Milwaukee v. Railroad Commission (Wis. 
Sup. Ct.) P.U.R.1932B, 339. 


as @ proper operating expense where the railway was com- 


q “THE cost of membership in civic associations was included 


plying with a commission ruling that only one membership 
should be retained in each such association.” 


386 





= 


i. mee see, dee tO ke ae U2 ee Oe xe Oe oe ane “— we DH * Fe ee | hush hue OD CUO 


ee ae ae ae a 


PUBLIC UTILITIES FORTNIGHTLY 


Federal courts. A motion for pre- 
liminary injunction was denied and 
the matter was referred to a special 
master. 

The court considered that perennial 
question of exhaustion of remedies, 
and ruled that the company might 
maintain a suit in a Federal court on 
a claim of confiscation without resort- 
ing to certiorari proceedings in a state 
court, and also without petitioning for 
a rehearing before the commission. 
It was also decided that a company 
which accepts rates fixed by a com- 
mission with the express stipulation 
that it believes such rates to be con- 
fiscatory and reserves the right to ini- 
tiate proceedings to prove the insuffi- 
ciency of the rate is not barred by 
such acceptance from suing later in a 
Federal court to enjoin their enforce- 
ment. 

It is a common practice for com- 
panies contesting the validity of com- 
mission rates to file a bond in a 
Federal court and obtain a restraining 
order which permits the charging of 
the higher fares pending a final deci- 
sion. In the International Railway 
Company Case the court refused to 
allow this. It held that preliminary 
injunctive relief against commission 
orders should be granted only when it 
is clearly demonstrated that the rates 
in effect are confiscatory of the util- 
ity’s property. It was said to be 
impracticable to grant a restraining 
order and allow the company to file 
abond. The court was of the opinion 
that this would not fully protect the 
rights of the public in event an in- 
crease in street railway fares should 
be found erroneous. Under this rul- 
ing it would seem that a strong prima 
facie case must be made in order to 


obtain the temporary restraining or- 
der.® 

HE rapid transit companies in 

New York city for many years 
have been operating under a 5-cent 
fare. All attempts to increase this 
fare have met vigorous opposition. 
The companies some time ago attempt- 
ed to attain a 7-cent fare through 
proceedings in the Federal courts, but 
after reaching the United States Su- 
preme Court they were sent back to 
the state tribunal. 

The operations under the 5-cent 
fare are in pursuance of certain con- 
tracts. These are peculiar in that they 
are not merely contracts with a mu- 
nicipality, which in several cases have 
been held subject to change by the 
commission, but they are contracts 
made under direct legislative author- 
ity. The rapid transit companies con- 
tended that even so the commission 
had authority to change the contract 
fares, and begging its case on this con- 
tention principally it went to the high- 
est court of the state. 

The court of appeals held, however, 
that the contracts executed prior to 
the enactment of the Public Service 
Commissions Law, were still in force, 
and that the general authority granted 
to the commission to fix a reasonable 
rate for public utility service did not 
give the commission authority to 
change these contract rates; nor was 
the commission authority extended by 
reason of the fact that subsequent to 
the Public Service Commissions Law 
certain new contracts or alterations of 
the original contract were agreed up- 
on.” 


International R. Co. v. Prendergast 
(1930) 52 F. (2d) 293, P.U.R.1932A, 161. 

7 New York v. Interborough Rapid Transit 
Co. 257 N. Y. 20, P.U.R.1931E, 278. 
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The Legal Status of the One-Man Operated Car 


as be Georgia an ordinance had been adopted 
prohibiting the operating of one-man 
cars; @ preliminary injunction against the or- 
dinance was granted with the statement that a 
reasonable doubt had been cast on the validity 
of the ordinance under the city’s police power. 
The court remarked that an ordinance requir- 
ing the services of two men for street car opera- 
tion could not be upheld merely because it had 
the effect of increasing employment.” 





| Bigg year interest was manifested 
in the decision by Commissioner 
Thomas, the Oregon one-man com- 
mission, relating to street railway 
fares in Portland. He ordered a 
reduction from 10 cents to 7 cents. 
His order has recently been enjoined 
by a Federal court on the ground that 
the lower fares were confiscatory. 
Some of the points involved in the 
commissioner’s decision are worthy of 
notice because the same points have 
been involved in several other recent 
decisions on utility rates. He ruled, 
for example, that the commission is 
under no obligation to fix street rail- 
way fares which are in excess of the 
value of the service and are as high 
as could be realized by an improved 
and modern system, for service of an 
antiquated and obsolete system op- 
erated by a company that refuses to 
make necessary expenditures for the 
improvement of its service, especially 
when the expiration of its franchise 
is approaching. 

This question of service value is 
playing a leading part in the attempt 
to force lower rates of utility compa- 
nies during the period of economic de- 


pression. The contention is made by 
the companies that the economic limit, 
or value-of-service, is a matter for 
consideration by the management and 
is an economic limitation rather than 
a legal limitation upon the rate. The 
opposite view is that, under the gen- 
eral statement by various authorities 
that the value of service and the cost 
of service are the chief criterions for 
measuring the reasonableness of a 
rate, and that the value of service 
can never be exceeded; rates which 
exceed the value of the service cannot 
be allowed even though these rates do 
not meet the cost of service, including 
a fair return on the property value. 

In this case it was ruled by the com- 
missioner that when a utility has 
reached the point where any reason- 
able rates fixed would necessarily pro- 
duce less than an amount which would 
be regarded as a fair return upon the 
investment, it is not necessary for the 
commission to make a formal deter- 
mination as to the actual present value 
of the plant.® 


8Re Portland Electric Power Co. (Or.) 
P.U.R.1931E, 207. Injunction against order 
granted in Pacific Northwest Public Service 
Co. v. Thomas, July 25, 1932. 
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HERE have not been many recent 

rate proceedings involving street 
railways in which all the characteristic 
features of a rate case are involved. 
This is true because at present the 
street railways are usually operating 
under rates which would not produce 
a fair return upon any value which 
might reasonably be found. This was 
true in the Gary Railways Company 
Case, where the commission declared 
that the lowest justifiable estimate of 
value was more than sufficient to sus- 
tain the application for increased 
fares. The commission, therefore, 
said that it was unnecessary to analyze 
all the evidence of value in the record 
or to determine the exact present 
value of the property. The evidence 
indicated that the present fair value 
could not be less than the cost of 
reproduction depreciated. Therefore, 
reproduction cost was used as a rate 
base. 

The commission discussed the ques- 
tion of depreciating going concern 
value, and ruled that the allowance 
for going concern value is not subject 
to depreciation in view of the fact 
that going value increases rather than 
depreciates as services continue, so 
long as the property is efficiently man- 
aged and properly maintained. 

The value of leased property which 
was actually used in utility service was 
included in the rate base, but the 
rentals paid by the company for the 
leased property were excluded from 
the operating expenses. 

The Indiana commission, like the 
Wisconsin commission, concluded 
that a street railway system serving 
a logical metropolitan district includ- 
ing more than one municipal corpora- 
tion should not be compelled in seek- 
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ing a rate increase for its entire sys- 
tem to apportion the value of its prop- 
erty or cost of its service, or deter- 
mine its rates as for a particular city 
within the metropolitan area.® 


N unusual feature of an Ohio case 
was the attack by a taxpayer 
upon the proceedings under which a 
street railway fare was fixed by what 
was called a “board of arbitration.” 
At the outset the court ruled that a 
taxpayer has the right to bring a suit 
to test the legality of such a fare. 
The substance of the controversy, 
however, was the claim that the deter- 
mination of proper rates of fare is 
a legislative function which rests sole- 
ly with the legislative authority of the 
city, and that it cannot be delegated to 
arbitration. The court recognized the 
principle that arbitration, strictly 
speaking, has to do with the settle- 
ment of existing controversies be- 
tween parties, and that if submission 
to the so-called board of arbitrators 
under the contracts between the city 
and the street railway company were 
strictly an arbitration, it would be un- 
authorized. 

The court took the position, how- 
ever, that this was not strictly an arbi- 
tration, but that the board’ were ap- 
praisers of value, or, in other words, 
that the function of the members of 
the board was to determine the rea- 
sonable value of the service rather 
than to settle a dispute under the con- 
tract. The court rejected the claim 
that the municipal authorities had no 
power to submit this question with 
the statement that rulings on delega- 
tion of municipal authority did not 





®Re Gary Railways Co. (Ind.) P.U.R. 
1931D, 455. 
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apply to cases where the rates were 
properly a matter of agreement as dis- 
tinguished from those cases where 
they may be fixed by legislative au- 
thority without the agreement or con- 
sent of the utility.” 


HE commissions as well as state 
legislatures, bankers, and inves- 
tors are giving increasing attention to 
the question of intercompany relation- 
ships, financial organizations, and 
security issues. The New York com- 
mission is one of those which has 
spent considerable effort and time on 
the question. In one case it consid- 
ered the issuance of class B stock by 
a corporation which resulted from a 
reorganization by purchasing bond- 
holders. It was proposed to use this 
stock to pay for management services 
in advance of their rendition, although 
the stock would be technically issued to 
the bondholders. This issue was dis- 
approved, but the corporation was au- 
thorized to issue to bondholders class 
A stock in the ratio of 10 shares for 
each $1,000 bond as part of the re- 
organization plan, since the ratio of 
ownership previously evidenced by 
bondholders would not be disturbed, 
and it was impracticable to determine 
at the time of the inquiry with reason- 
able accuracy the present value of as- 
sets represented.™ 
The New York State Railways 
some time ago were acquired by cer- 
tain interests without the consent of 
the commission. The commission has 
recently decided that such acquisition 
of control violated a statute forbid- 
ding the sale of more than 10 per cent 


10 Parks v. Cleveland R. Co. 124 Ohio St. 
79, P.U.R.1931E, 321. 

11Re Buffalo & Lackawanna Traction 
Corp. (N. Y. 1931) P.U.R.1932A, 471. 


of the total outstanding stock of 2 
utility to a domestic stock corpora- 
tion. The commission entered no 
order since the street railway com- 
pany was in the hands of Federal re- 
ceivers and subject to the jurisdiction 
of the Federal courts. There were 
several questions involved in the pro- 
ceeding concerning contracts for man- 
agement services, purchasing service, 
and construction services. The com- 
mission expressed its disapproval of 
these contracts on the ground that the 
testimony showed no actual services 
rendered by the related companies for 
the compensation paid to them.” 


LTHOUGH Security issues of pub- 
lic utilities must be found to be 
necessary before being approved by 
the commission, it does not, in the 
opinion of the New York commission, 
follow that such authority once grant- 
ed would be justified as necessary 
where unexercised for periods of five, 
ten, or twenty years. In view of this 
opinion the commission ordered the 
cancellation of authority previously 
granted for the issuance of securities 
by various utilities which had not been 
exercised in whole or in part in some 
cases for periods exceeding twenty 
years. The commission, however, 
provided that where companies defi- 
nitely notified the commission of their 
desire to retain such authority, they 
should exercise the authority within 
six months under penalty of lapsation, 
or in other cases to justify upon addi- 
tional showing the necessity for con- 
tinuation of such authority. 
Several traction companies were in- 
cluded in the list of corporations 


18 Re New York State Railways (N. Y.) 
Case No. 6066, June 14, 1932. 
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When a Formal Determination of the Value 
of a Plant Is Not Necessary: 


“ was ruled 


that when a utility 


has reached the point where any reason- 
able rates fixed would necessarily produce less 
than an amount which would be regarded as 
a fair return upon the investment, it is not 
necessary for the commission to make a formal 
determination as to the actual present value 


of the plant.” 





which were affected by this ruling.” 


Ts Indiana commission in the 
Gary Case allowed payments to 
a parent corporation where the evi- 
dence showed reasonable services were 
performed for such payments. Like- 
wise the cost of membership in civic 
associations was included as a proper 
operating expense where the railway 
was complying with a commission 
ruling that only one membership 
should be retained in each such asso- 
ciation.™* 


t scx agony of one-man cars in 
order to preserve street railway 
service, which otherwise would be un- 
profitable, still meets opposition in 


some communities. Some years ago 
the United States Supreme Court sus- 
tained an ordinance prohibiting one- 
man car operations. Since that time, 
with improvements making for safety, 
one-man cars have been almost uni- 
versally approved, and city ordinances 
prohibiting such operation have in 
some cases been held invalid. Such 


18 Re Unissued Securities (N. Y. 1931) 
P.U.R.1932B, 493. 

14Re Gary Railways Co. (Ind.) P.U.R. 
1931D, 455. 


was the case in a Federal court pro- 
ceeding in Georgia where an ordinance 
had been adopted prohibiting the op- 
erating of one-man cars. A prelim- 
inary injunction against the ordinance 
was granted with the statement that a 
reasonable doubt had been cast on the 
validity of the ordinance under the 
city’s police power. The court re- 
marked that an ordinance requiring 
the services of two men for street car 
operation could not be upheld merely 
because it had the effect of increasing 
employment.*® 


HE vicissitudes of the Broad 

River Power Company, which 
over a period of years made futile 
attempts to discontinue street railway 
operation in Columbia and vicinity, 
finally resulted in a Federal Supreme 
Court decision (P.U.R.1930C, 234) 
denying the company’s right to aban- 
don its service. Then the company, 
which had already abandoned such 
operation, was faced with a suit to 
collect penalties for failure to operate ; 
but it was saved from this penalty by 
a ruling of the state supreme court 


15 Georgia Power Co. v. Atlanta (1931) 52 
F. (2d) 303, P.U.R.1932A, 373. 
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that a statute which inflicts upon a 
street railway company a penalty of 
$250 a day for every day during 
which the carrier shall fail to “keep 
in constant operation a sufficient num- 
ber of cars convenient and comfort- 
able to transport the usual number of 
persons desiring transportation,” does 
not have the effect of subjecting to 
such penalty a company which has dis- 
continued operation on its system be- 
cause of alleged legal rights which it 
has litigated without success in the 
state and Federal courts, and where 
the company has been required by 
mandamus to resume operation some 
years after the discontinuance of serv- 
ice.7¢ 


N°? discussion of electric railways 
is complete in these days with- 
out mention of the rivals of the trolley 
car—motor busses, taxicabs, and 
trucks. Restrictions on these com- 
petitors are growing more stringent 
as the public realizes that a depend- 
able transportation system may be 
forced to the wall by carriers which 
may be unable or indisposed to pro- 
vide permanent substitute service. 
Commissions are controlling taxicab 
rates, the number of common carriers 
which may operate on the highways, 
and even the activities of the contract 
carriers. 


We 


sometimes hear complaints 
against “public utility monopolies” 
when competition is restricted. The 


16 State ex rel. Attorney General v. Broad 
River Power Co. (S. C. Sup. Ct.) P.U.R. 
1932B, 262. 


word “monopoly” is used to convey 
an impression of illegality in the same 
way that it would be used in referring 
to companies which are not public 
utilities. The distinction between 
these monopolies has sometimes been 
pointed out. This point was consid- 
ered by the Washington Supreme 
Court in a case where it upheld a 
commission order restraining the op- 
eration of a motor carrier who had 
not obtained a certificate of conven- 
ience and necessity. 

The point was raised by the motor 
carrier that the requirement of a cer- 
tificate of convenience and necessity 
unconstitutionally created monopolies. 
The court ruled that a “monopoly” 
within the meaning of a state Con- 
stitution forbidding the creation of 
a monopoly must be construed as 
meaning an enterprise whose activity 
is hostile and oppressive to common 
welfare. It does not apply to motor 
carriers operating by virtue of certifi- 
cate grants, in view of the fact that 
the latter may be compelled to render 
service at proper rates to the state’s 
satisfaction. This seems to be the 
outstanding difference between public 
utilities and other forms of enterprise. 
Unbridled and uncontrolled monopoly 
is considered contrary to the public 
welfare. Public utilities, on the other 
hand, are regulated monopolies, and 
since the state controls their operation 
and limits their charges, they are not 
hostile to the common welfare.’” 

17 State ex rel. Department of Public 


Works v. Inland Forwarding Corp. 164 
Wash. 412, P.U.R.1931E, 394. 


The second and concluding instalment of this series 
of articles will appear in the October 27th number. 
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Preélection Promises— 
and Post-election Performances 


What happens when the candidate who volunteers to 

pry the throttling fingers of the grasping utilities from 

the economic throats of the public finds his knight 
errantry is forbidden—by law. 


By WILL M. MAUPIN 


'¢4 HY are regulatory com- 
missions, especially elect- 
ed commissions, so un- 


popular ?” 

The answer is simple: because pri- 
mary promises are so seldom convert- 
ed into after-election performances. 


HE three favorite pastimes of 

the American people are passing 
resolutions, passing laws, and passing 
the buck. No other people are so 
quick to grasp at the cure-alls offered 
by designing politicians, so prone to 
complain about their failure to effect 
the promised cure, or so sure to turn 
thumbs down on those who warn them 
against the proffered nostrums. 

But deceiving the people by spe- 
cious promises and flattery is not new, 
nor is this the first generation to listen 
with willing ears to the promisers. 
The first recorded example of it will 
be found in the Old Testament. One 
needs but to turn to the account of 


how Absalom, the undutiful son of 
David, stole the hearts of the men of 
Israel. That gentleman was the first 
politician of history to employ band 


wagons and to promote handshaking 
and baby-kissing campaigns. He pre- 
pared chariots and fifty horsemen to 
run before him; he stood on a soap- 
box on the principal corners and ad- 


dressed the multitudes. To all who 
sought justice he said: 

“See, thy matters are good and 
right; but there is no man deputed of 
the king to hear thee. O that I were 
made a judge in the land, that any 
man which hath any suit or cause 
might come to me, and I would do 
him justice!” 

That sort of political buncombe has 
won many another demagogue high 
place in the political life of this re- 
public. 


Aa— modern counterpart 
pursues the same tactics as his 
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distinguished predecessor. He appeals 
to the fears, prejudices, and selfishness 
of the ignorant, knowing well that if 
he can but secure their votes he is 
assured of a majority. He succeeds 
best where he can make his campaign 
before a primary. He knows that so 
many thinking men are so engrossed 
in their own affairs that they neglect to 
vote at such gatherings—an unfortu- 
nate fact which gives the modern Ab- 
salom an advantage that he is quick 
to seize. With the nomination in the 
bag, he knows he will receive the votes 
of the class he appeals to, together 
with the votes of the “regulars”—the 
party men who may be depended upon 
to vote the straight ticket regardless. 

My own state, Nebraska, does not 
differ materially from other states, 
except, possibly, in the fact that it is 
the least illiterate of the states. Ne- 
braska, like most of her neighbors, 
has a direct primary law (which, par- 
enthetically speaking, no lawyer is 
able to understand), and which natu- 
rally does not serve any such purpose 
as its well-intentioned originators 
claimed for it. The proof of this fact 
was illustrated not long ago by an 
illiterate man who filed for the Re- 
publican nomination for president and 
actually, believe it or not, received 
more than 17,000 votes in the pri- 
mary! Later he filed for the Repub- 
lican nomination for governor and re- 
ceived more than 26,000 votes in the 
primary. 


| the 1932 primaries many candi- 
dates are being put forward for 
office with the state utility commis- 
sion. Some of them, to be sure, are 
experienced and capable men, but 
some of them have but the slightest 
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knowledge of public utility regulation. 

New candidates, seeking election to 
the commissions, are sometimes led 
to campaigns, as Absalom made his, 
They declare that the commission is 
“the handmaiden of the public utility 
corporations’—always a popular slo- 
gan. They insist that only by electing 
the speakers themselves will the people 
be able to remove the throttling fingers 
of the grasping utilities from their 
economic throats. They promise to 
restore to the people their rights and 
to make the utility crooks jump 
through the hoop. The voters listen 
gravely and applaud. 

But the memory of the voters, un- 
happily, is short. They forget that 
by their own insistence they have se- 
cured the enactment of certain laws 
governing the activities of the com- 
missions and designed to protect pub- 
lic and private property. They forget 
that they instituted courts of justice 
(or at least of law) to construe those 
laws and to enforce them. So it is 
that when Mr. Commissioner Absalom 
is elected to office and takes his seat 
he finds that he, like all the rest of 
us, is bound to obey the law. He dis- 
covers that he is handicapped in his 
efforts to “rip hell out of the utility 
corporations,” as he promised he 
would do, because the laws do not 
permit. 

Discovering that Mr. Commission- 
er Absalom is unable to deliver his 
preélection promises, the voters pro- 
ceed to denounce him. Usually they 
declare that he has been bought up 
by the corporations and that he has 
betrayed his constituents. Of course, 
he has done nothing of the kind; he 
has merely discovered, like others, 
that he is bound by statutes that 
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govern regulation by commissions. 


ut the voters do have one just 
cause for complaint, and it is a 
complaint which must be lodged 
squarely with themselves. They will 
not normally hire expert talent to rep- 
resent them. 

The regulated utilities employ the 
most experienced engineers and the 
best lawyers and the ablest rate ex- 
perts obtainable. They seek, properly 
enough, to present their case in the 
most favorable light. But the people, 
when they make protest against a pro- 
posed increase in rates, too often rely 
upon the figures of some alleged tech- 
nical man who scarcely knows the dif- 
ference between an insulator and a 
crossarm, and upon the learning of a 
lawyer who is as ignorant of invest- 
ments, rates, and depreciation as a 
porker is of philosophy. 

Utility commissioners in Nebraska 
—to cite an example—as in other 
states, sit in a semi-judicial capacity. 
They hear evidence, consider exhibits, 
construe the laws governing their ac- 
tions, and render judgment according- 
ly. If they judge according to the 
evidence and the adduced facts, they 
are honest ; if they do not, the supreme 
court steps in and corrects them. But 
even when the public is convinced that 
the commission has erred in its deci- 
sions, it seldom carries its case to the 
court of last resort. 

Not one judgment of the commis- 
sion in a hundred satisfies the public 
—yet not one decision in a thousand 
is appealed. 


I“ a utility rate case about two years 
ago, a proposed rate increase add- 


ed almost $30,000 a year to the reve- 
nues of the company in a rather re- 
stricted zone. The ratepayers arose 
in wrath and actually collected nearly 
$500 to employ a rate expert and an 
attorney to fight their battle for them. 
Had each ratepayer in that zone con- 
tributed the amount of one month’s 
increase to the fund, they could have 
raised more than $2,500, and a two- 
months’ contribution would have en- 
abled them to secure services that 
might well have won their case before 
the supreme court. 

Another instance in point: 

That same utility company secured 
an increased rate in another zone. 
Of course, the ratepayers protested 
the action of the commission. But 
they spent so much time protesting 
that they forgot to enter their appeal 
to the supreme court in the prescribed 
time. Probably the supreme court is 
lucky in not knowing the exact meas- 
ure of the contempt in which it is held 
by many of those dilatory ratepayers. 

Apparently the voters have never 
thought of a plan to have a law en- 
acted that will provide them, at public 
expense, with a commission that will 
be charged with the duty of fighting 
their battles before the utility com- 
missions. If they ever do’ think of 
it, they will probably demand it loud- 
ly enough to get it, forgetful in the 
meanwhile that when they get it they 
will elect commissioners who will 
themselves play the Absalom. 

“Why are regulatory commissions 
so unpopular?” 

Just because primary promises are 
not and seldom can be carried into 
election performance. 
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What Others Think 








The Climax in the Development of 


the Regulatory Drama in Pennsylvania 


fee se ay age the Pennsylvania 
situation is the most important 
spot on the map of public utility regu- 
lation at this time. The disinterested 
observer is inclined to agree with Gov- 
ernor Pinchot that the individual repu- 
tations at stake—those of the late Judge 
Ainey and of Mr. Benn—pale in sig- 
nificance beside the real question ; what 
will the Pennsylvania inquiry mean to 
regulation ? 

The governor has finally goaded a 
balky state senate into appropriating 
$100,000 for a complete airing of com- 
mission linen, dirty . otherwise. If 
this inquiry develops| into a probe of 
whether Ainey did or Ainey didn’t, or 
whether Benn was bent or trod the 
straight and narrow path of a faithful 
public servant, it will not materially af- 
fect commission regulation as a policy 
of political economy in America any 
more than the misfeasance of certain 
New York city magistrates would make 
us seriously consider junking our ju- 
diciary. If, on the other hand, the in- 
quiry develops into a careful and un- 
biased analysis of the conduct of each 
individual member of the Pennsylvania 
commission during the seventeen years 
of its existence, and that analysis re- 
veals commissioner after commissioner 
wilting before the pressure of corrup- 
tion brought to bear upon them by the 
peculiar contact which they have with 
utilities—if the test shows that a ma- 
jority or even that an appreciable num- 
ber of the encumbents, past and pres- 
ent, have betrayed their public trust, 
the people may well question whether 
regulation as an institution is not im- 
practicable—whether the job is just too 
much of a temptation for the average 
run of public officials endowed with the 
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average amount of human weakness. 

The conviction or vindication of 
those under fire is, therefore, rela- 
tively unimportant except, perhaps, to 
the men themselves. The real issue is 
whether average weak mortals can, as 
a general governmental practice, be 
trusted with the duty of regulating pri- 
vately owned utilities. 


IEWED from the latter angle, the 
Pennsylvania inquiry becomes a 
landmark event—possibly the Iliad of 
regulation which may mark the com- 
plete acceptance or ultimate rejection 
of regulation by the Pennsylvania elec- 
torate. But even an adverse report up- 
on the present commission will not 
mean the death of regulation in Penn- 
sylvania unless all historical precedent 
is reversed. There have been agitations 
and inquiries before in this field and, 
while a specific form of regulation has 
sometimes been condemned, the spirit 
of regulation, like the mythical bird, the 
phoenix, has always arisen newer and 
stronger from the defunct form. 
Thus, the Interstate Commerce Act, 
establishing complete Federal control 
over the railroads, superseded the pre- 
vious fragmentary state control and 
came as a climax to the Granger move- 
ment which started in the Seventies. 
The New York Public Service Com- 
missions Law of 1907 followed the in- 
vestigation of Governor Hughes and 
superseded the former control of utili- 
ties by local boards and city councils 
and two previous “do-nothing” commis- 
sions with limited powers. The more 
recent inquiry of 1930 in the same state 
resulted in greatly augmented state 
powers. In other words, with the pos- 
sible exception of a political upheaval 
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in Arkansas, no inquiry into utility reg- 
ulation has ever resulted in complete 
repudiation or even in the diminution 
of regulatory control. 


OVERNOR Pinchot is of the opinion, 

however, that this time at least 
regulation, if proven false during the 
current investigation, might be junked 
in favor of government ownership of 
utilities. In his message to the senate 
asking for the investigation he stated: 


“Either extortion by public utilities must 
stop or ownership and operation of public 
utilities by the public will begin. There 
is no other argument for public ownership 
which can compare in power with the ar- 
gument supplied by the greed, injustice, 
and corruption of the utilities themselves. 

“When public utilities are willing to sub- 
stitute fair play for shameless greed, to 
stop playing politics for profit, to act as 
the public servants they were intended to 
be, call off their lobbyists, quit their brib- 
ery, cease their extortion, simplify their 
rate schedules so that the average man can 
understand them, and generally act the part 
of decent and codperativé members of the 
commonwealth—then the threat of public 
ownership which they so greatly fear will 
disappear. But not until then. 

“The worst turn the senate could do to 
private utility ownership would be to quash 
or delay the immediate investigation that 
the honest commissioners, the honest utili- 
ties, the press, and the people of Pennsyl- 
vania have every right to demand.” 


The Pennsylvania press seems to be 
unanimously of the opinion that the in- 
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tin was speaking in his capacity as head 
of the Republican party organization, and 
while there will be differences of opinion 
about the entire accuracy of his statement 
that the party ‘has always stood for the 
highest governmental standards,’ any weak- 
ness or vacillation now concerning the 
duty that lies before the party will be a 
fatal blunder. 

“Governor Pinchot’s accusations not only 
against the commission but also against 
the entire utility industry of the state have 
been of such a nature as to demand a 
searching and relentless inquiry, in the in- 
terest of the public as well as in justice 
to those who have been thus publicly ar- 
raigned as corrupt officials and arrogant 
extortionists. The governor’s allegations 
are sweeping but they have been sufficient- 
ly explicit to justify an inquiry that shall 
establish their truth or falsity, that shall 
bring every corrupt official to justice, ex- 
pose every culpable utility, and that at the 
same time shall discriminate between the 
good and the evil in these vast industries 
and in the state’s legal machinery for reg- 
ulating them. 

“The problem of the senate will not be 
an easy one, for it is a political body com- 
pelled to deal with a situation already deep- 
ly impregnated with political rancor and 
bitter prejudice. If it can, under the cir- 
cumstances confronting it, make that thor- 
ough and impartial inquiry which the sit- 
uation demands, it will have accomplished 
the seemingly impossible. But it must 
make the attempt and upon its success or 
failure in lifting the investigation above the 
level of factional strife it will be judged 
before the bar of public opinion.” 


LREADY, friends of Governor 
Pinchot are finding fault with the 


quiry should go on, notwithstanding the way the senate is proposing to conduct 
resignation (which was followed so the inquiry. The Philadelphia Record 
dramatically within a month) of Judge stated editorially: 


Ainey and the European tour of Mr. 
Benn who resigned some time ago. The 
Evening Public Ledger of Philadelphia, 
a Republican daily, not particularly 
noted, however, for its admiration of 
Governor Pinchot, stated editorially: 


“If there has been any real intention on 
the part of the leaders in the senate at 
Harrisburg to ignore Governor Pinchot’s 
demand for a searching investigation of 
the public service commission and of the 
relations of its members with the public 
utilities of the state, it should be removed 
by State Treasurer Martin’s clear-cut state- 
ment of his conviction that the time has 
come for a full and impartial inquiry that 
shall go back to the period of the organi- 
zation of the commission. General Mar- 
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“We are about to see a senate nobody 
trusts ‘investigating’ the utilities, while the 
governor, who has won the faith of the 
— in utility matters, is left out in the 
cold. 

“That is how the situation shapes up at 
Harrisburg. 

“There can be only one explanation for 
the state senate’s anxiety to be the only 
body to expose crooked utilities, which 
have been bribing public officials. 

“It wants to strike a light blow. It wants 
to daub chalk white over the dirty hands 
of bribe-giving utility executives. 

“How else can the senate explain its ac- 
tion in ordering its own probe, with its 
own counsel, while -ignoring the demand 
of the governor for an impartial probe, 
led by impartial counsel? 
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“Governor Pinchot has earned the right 
to better treatment by his long fight on be- 
half of the people for fair utility rates and 
fair utility regulation. 

“Who does the senate think will be 
fooled by its ‘probe?’ 

“Everyone knows that many state sena- 
tors are on the payrolls of public utility 
corporations. 

“Everyone knows that it is these same 
senators who accepted Ainey’s resignation 
from the public service commission when 
Ainey was under heavy fire; that these 
same senators tried to embarrass Pinchot 
last year by a fake investigation; that 
these same senators have sat unmoved 
through ten years of public service com- 
mission acquiescence in one utility steal 
after another. . .. 

“Only by the appointment of outstanding 
counsel to conduct the probe, counsel of 
unimpeachable integrity and repute, can 
the senate win the confidence of the people. 

“And only by taking the advice of Gov- 
ernor Pinchot can the senate make a prop- 
er selection of counsel. The choice of 
counsel should be in the governor’s hands. 
He should have the final say. 

“For he alone has the confidence of the 


public in this regard—and he, alone, ap- 
preciates the fact that we are facing an 
emergency in government. What must 
Pinchot do to drive into the skulls of the 
senators the truth that if a shoddy investi- 
gation is held, confidence in public regula- 
tion of private monopoly will be shattered 
forever?” 


The Record apparently believes that 
unless the senate as judge submits to 
the direction of Governor Pinchot as 
prosecutor, the result will simply be a 
white-washing expedition. In quasi 
criminal proceedings it is rather un- 
usual for the prosecutor to tell the judge 
how to conduct the trial. 

—F. X. W. 


MESSAGE TO THE PENNSYLVANIA SENATE. By 
Governor Pinchot. United States Daily. 
August 11, 1932. 


Eprtortat. Evening Public Ledger, (Phila- 
delphia, Pa.). August 16, 1932. 


Epirortat. Philadelphia Record. August 
19, 1932. 





The Doherty Libel Suits: 
A Lesson or a Side Show? 


O NE of the most interesting and orig- 
inal aspects of that many-faceted 
magnate Henry L. Doherty is his streak 
of “fighting Irish.” While many of the 
utility leaders endured in comparative 
silence, broken only by an occasional 
academic address before other utility 
leaders, the abuse of their critics, the 
king of Cities Service fights back. 
Moreover he usually fights fire with fire, 
and occasionally carries the fire right 
into the enemy’s camp. 

Many utilities have suffered from at- 
tacks from the press, warranted or 
otherwise. In one or two instances they 
have attempted to restrain by legal in- 
junction such publications. These inci- 
dents brought down the wrath of the 
whole Fourth Estate by threatening 
what is to them the most sacred section 
of the Bill of Rights—the freedom of 
the press. But when the Kansas City 
Star began its fight on the Doherty poli- 


cies back in 1928, Mr. Doherty did 
what no other utility has apparently 
attempted; he hauled his adversaries 
into court with libel suits. He attempt- 
ed, unsuccessfully, to have these alleged 
libelous publications barred from the 
mails, and finally he went down to 
Kansas City and bought himself a con- 
trolling interest in a competitive paper, 
the Kansas City Journal-Post. He says 
now that he is just beginning to fight. 
Last July he filed another libel suit 
against the Star boosting the amount 
of damages sought from that newspaper 
to $54,000,000. The reply of the Star 
to this move was the following editorial : 
“Long delayed suits for fantastic amounts 
brought by Doherty interests at this time 
against the Star have one obvious purpose. 
They seek to divert attention from the real 
issue of fair gas rates by making it appear 
that the controversy is simply a Star- 
Doherty fight. The Star believes public 
attention cannot be thus diverted.” 
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To this was added a statement by 
George B. Longan, president and gen- 
eral manager of the Star company, in 
which he said: 


“The Star is not concerned about the 
new Doherty suits nor about any threat- 
ened suits. The Star has no doubt there 
is only one purpose and that is to divert 
attention from the gas rate controversy 
which is now pending decision in Kansas. 
These suits in the Star’s opinion are smoke 
screens. The Star is interested in only one 
thing, that is an equitable gas rate and 
the Star does not intend to be diverted 
from that issue by a side show, which, in 
its opinion, this is.” 


The following extract from an edi- 
torial in the Kansas City Journal-Post 
explains the Doherty position : 


“In defending myself and my people 
through these actions I hope to accomplish 
more than the mere collection of dollar 
damages. I hope to be able to help free 
the people and the business interests of the 
Middle West from the buccaneering and 
terroristic tactics of the Kansas City Star, 
extended not only to the destruction of 
business and business institutions, but to 
breaking down and defamation of private 
character, and by these suits to provide an 
example through which the public and the 
public institutions may be protected in the 
future.” 


N interesting viewpoint of this legal 

battle of journalism is contained 
in the following excerpt from that able 
organ of the Fourth Estate, Editor & 
Publisher: 


“Henry L. Doherty, or Cities Service, 
has now managed to pile up suits for libel 
aggregating $54,000,000 against the Kansas 
City Star and its officers and editors. This 
is, by far, the largest sum anyone has ever 
asked from any newspaper in libel litiga- 
tion. In July, 1931, the so-called billion- 
dollar public utilities magnate filed suit for 

000,000, then considered a_ record 
amount, but the legal battery the Doherty 
concern maintains took the cork out of 
the ink bottle this week and wrote into 
their briefs sums which stagger imagina- 
tion—$42,000,000, ‘actual and punitive’ dam- 
ages. When the Doherty dander is up and 
flaring a few millions, here and there, mean 
little. Never has an American newspaper 
been better flattered. 

“All of the facts are not yet in, but common 
sense dictates that the Fourth Estate should 
not take Mr. Doherty’s fireworks too seri- 
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ously. Anybody with the means and legal 
talent can file libel suits, but it’s another 
thing to get judgments. Mr. Doherty 
notoriously plays his game of chess without 
much regard for pawns. He enjoys big, 
sweeping gestures in his commercial propa- 
ganda. He fights for mass effects on the 
public mind. To make a point he will go 
to extraordinary extremes. For instance, 
it is said that four of the six libel suits 
he brought this week, with the usual flour- 
ish of trumpets, deal with matters so old 
that the statute of limitations runs against 
them. If Mr. Doherty was conscious of 
this when the suits were filed, but forced 
the action for some possible effect on public 
opinion, his behavior certainly cannot be 
taken seriously by any sensible person, 
much less any responsible newspaper. He 
is free to make anonymous charges against 
the Star's editors and publishers, alleging 
‘conspiracy with unknown persons,’ but as 
a man of power he has had plenty of time, 
surely, to identify his enemies, if indeed 
they exist. All such talk, of course, tends 
to obscure the issue in the Star’s editorial 
policy—that gas rates are exorbitant. 

“We shall take a lively interest in 
Doherty libel suits against the Star if and 
when they come to trial.” 


T is all very well for the Fourth Es- 

tate to assert calmly that it will “not 
take Mr. Doherty’s fireworks too seri- 
ously” but common sense dictates that, 
whether or not the Kansas City Star 
will ultimately ignore these Dohertian 
didoes will depend entirely upon twelve 
good men and true. If these suits are, 
as the Kansas City Star claims, mere 
camouflage without intrinsic merit, they 
will either die on the docket or in the 
jury room. In either event the laugh 
presumably will be on Mr. Doherty. 
But if there has been real libel commit- 
ted and a jury finds a verdict for even 
one fifty-fourth of the amount asked, 
which would be one million dollars, it 
is difficult to see, notwithstanding the 
views of the Editor & Publisher, how 
the Kansas City Star can continue its 
nonchalance. Perhaps a few thousand 
dollars spent on good lawyers and sound 
libel suits might really make a few 
newspaper editors put their pencils in 
their mouths at least once before un- 
corking the seven vials of their editorial 
wrath without checking the facts. 
There are, indeed, few editors who 
would not grow reticent when they are 
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confronted with the prospects of a 
million-dollar judgment. 
—W.R.N. 
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Eprrortat. Kansas City Journal-Post. July 
6, 1932. 
Epitor1ac. Kansas City Star. July 7, 1932. 
Epitortat. Editor & Publisher. July 9, 1932. 





~~ in the history of public utility 
regulation in the United States 
has there been such blind disregard of 
property rights by the public as has 
been accorded to the street railway in- 
dustry. This callousness is so ruthless 
that it is, from the viewpoint of an im- 
partial observer, interesting. The pub- 
lic generally can be fooled, as Abraham 
Lincoln observed, only for a time, and 
at heart the vox populi is likely to be 
fundamentally fair although periodical- 
ly bad tempered. What can be said, 
therefore, of this persistent attitude on 
the part of the public that street rail- 
way Officials are scoundrels, all of whose 
property should be taken away from 
them by slow torture of confiscatory 
rates ? 

Probably no better example exists in 
the country of this state of affairs than 
the case of the United Railways of Bal- 
timore which is, just at present, about 
two jumps ahead of the sheriff. The 
facts in the Baltimore case are numer- 
ous and complicated but, to summarize 
briefly, it appears that back in the good 
old days of free competition in the util- 
ity field when it was every man for him- 
self and the devil take the hindmost, 
the street railway service under the com- 
petitive system in Baltimore became 
such a mess that public interest, not to 
mention public indignation, demanded 
a unification of the lines under com- 
mon ownership. But when the newly 
organized company asked for a fran- 
chise, the same city council that had 
been demanding unification suddenly 
became slick as a hound’s tooth and laid 
down the proposition that the railway 
company must give 9 per cent of its 
gross receipts to the city to be used for 


The Persecution of the Street Railways 
by the Politicians 
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the public parks. If it refused—no 
franchise! 

Well, the street railway business 
looked pretty fair just about that time, 
so the company took a chance. Of 
course, the city parks have no more to 
do with the railway operation than the 
city garbage disposal plant. The rail- 
way might just as logically have been 
asked to support the one as the other, 
but that was how the matter stood when 
the traction magnates signed the dotted 
line. 


HEN came the automobile and hard 

times for the street cars. Today 
the street car company of Baltimore is 
down and almost out. The referee is 
counting while the mob seems to be en- 
joying the fun. Just why the spectacle 
of a mass transportation system being 
annihilated by systematic confiscation 
should appear funny to a public which 
has everything to lose and nothing to 
gain when the rails are yanked up is 
difficult to understand. It moved such 
a sober and level-headed citizen of Bal- 
timore as H. L. Mencken, famed edi- 
tor of American Mercury, to write a 
piece for the Baltimore Sun entitled 
“The Prudence of Demagogy” in which 
he poured his withering scorn upon the 
peanut politicians for “having succeed- 
ed in reducing the United Railways to 
the estate and dignity of a bonus march- 
er.” 

It appears that the managers of the 
railway company asked the city council 
to abolish the park tax. It was pointed 
out that the street cars did not use or 
need the parks any more than anybody 
else—in fact the parks were chiefly 
used by its deadly competitor, the auto- 
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mobile. If the tax were used for street 
paving between tracks there might be 
some (very little) sense to it; but to tax 
a dying business in order to provide a 
skating rink for flivvers is something 
like bringing a sick Irishman oranges. 
The public service commission has con- 
demned it, but was powerless to do any- 
thing about it. Twice the city council 
refused. Why? It was admitted that 
rates were inadequate to yield a return 
on the investment that would interest an 
ambitious newsboy. It was admitted 
that the company was well managed, 
but likely to go under unless immediate 
relief were given, but there was always 
that binding legal obligation of the fran- 
chise. No argument could swerve the 
city council away from that point. It 
was variously called a “sacred binding 
obligation” and a “solemn contract hav- 
ing all the force and effect of a law.” 
It was somewhat ironic to witness the 
citizens of Baltimore most of whom 
have been so outspoken through the bal- 
lot box of their defiance of the Eigh- 
teenth Amendment to the Constitution 
suddenly develop a tender devotion for 
the inviolability of a city council fran- 
chise ordinance. 


uT such undoubtedly was the senti- 
ment of the ubiquitous Pro Bono 
Publico and “Justinians’” who deluged 
the Baltimore papers with letters to the 
editor. Here is a sample from the Bal- 
timore Sun of August 20th: 


“Is the park board a business institution 
engaged for the purpose of financial prof- 
its, since it now becomes necessary to look 
out for its interests? Or were not our 
public (?) parks instituted for the purpose 
of furnishing recreational facilities for the 
boys and girls, providing safe and adequate 
space for the building of body and char- 
acter? And has not public money directly 
or indirectly furnished the wherewithal to 
provide these park facilities? What has 
caused the necessity for the charging of 
fees for the use of tennis courts, baseball 
and football fields, etc.? Is it because the 
city does not intend to insist that the poli- 
tically powerful United Railways fulfil its 
obligations under its franchise agreement? 

“In a recent report of the Federal Chil- 
dren’s Bureau it is reported that more than 
200,000 boys and girls under twenty-one 
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years of age have become virtually hoboes, 
wandering from place to place, and in their 
travels meet men and women whose en- 
tire influence is destructive—criminals, 
fugitives from justice, degenerates. The 
same thing can happen to our boys and 
girls when driven out of public (?) parks 
—by the congregation on street corners and 
other places of questionable character, with 
time on their hands to meet up with evil 
influences, when they could be engaged in 
innocent pastime and at the same time im- 
proving their bodies and characters.” 


The sentiment is very laudable of 
course. It goes without dissent that 
parks are a good influence on growing 
boys and girls, but just what is the jus- 
tice of saddling their costs on the rail- 
way company ? 


A’ two flat rejections by the city 
council of plans to modify the 
park tax, Mayor Jackson proposed a 
measure which would, among other 
measures, reduce the tax from 9 to 2 
per cent. Here is a description of the 
plan by an obviously hostile paper—the 
Baltimore Post: 


“What does the city get for agreeing to 
such a reduction? It gets a promise that, 
after the United has completed a financial 
reorganization, it will try the experiment 
of reducing car fare. The car-fare reduc- 
tion promise was also part of the park-tax 
adjustment plan proposed by the city ad- 
ministration some weeks ago. In one re- 
spect, however, the new agreement is bet- 
ter than the old. It does commit the com- 
pany to a definite time for undertaking the 
car-fare experiment. The trial is to be 
made within three months after completion 
of the company’s financial reorganization, 
for which a period of two years is allowed. 
Under the earlier plan, the experiment 
might have been deferred forever. 

“But, while the current proposal is fairly 
definite as to time, it is indefinite as to 
amount. The single fare of 10 cents would 
be retained, but three tickets might be sold 
for a quarter or weekly books might be 
sold at reduced rates or some other reduc- 
tion instituted. That’s too vague a propo- 
sition. But vagueness is not its worst 
point. 

“The feature which makes the proposal 
impossible from the public’s point of view 
is that this indefinite car-fare reduction 
would be entirely tentative—an experiment 
and nothing more. If the company did not 
like the result of this experiment—and the 
company would be the sole judge of its 
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success—then all bets would be off. Up 
would go the car fare. 

“The park tax would also be off. Re- 
member that. But would the park tax go 
up—could it go up—if the car fare went 
up? Oh, no. That is the beauty of the 
plan from the company’s point of view and 
the enormity of the plan from the people’s 
point of view. The park tax could not go 
up. It would be tied forever at 2 per cent, 
unless, indeed, some further reduction were 
made. 

“What the city is asked to do is to sur- 
render park-tax revenue amounting, we 
will say, to $700,000 a year in return for 
a promise of a nebulous and purely tenta- 
tive car-fare reduction. It’s too prepos- 
terous for words and the wonder is that 
Mayor Jackson and the officials of the 
United Railways should take up the coun- 
cil’s time in discussing it. 

“As a sort of bonus and makeweight, the 
city is being offered a 20 per cent share of 
the company’s net profits, assuming there 
will be any, beginning with 1939, the year 
the park tax gets down to 2 per cent, never 
to rise again. The company agrees in the 
new plan to reduce fixed charges, deducti- 
ble from gross before the computation of 
net, by $1,000,000. At first glance, it looks 
as if an effort were being made to make 
the net amount to something, so that the 
city really would get something as its 20 
per cent.’ 


It is apparent that even the editor 
who composed the foregoing passage 
had very little hope of the company 
making any appreciable net profit. 
Street car companies, it would seem, are 
just not supposed to make profits. 


ERE is a more personal appeal to 
the city council in an editorial 
appearing in the same paper: 


been conceived in the interest of one cor- 
poration and with but small regard for 
the common good. You have been told— 
and are being told—that an emergency con- 
fronts the United Railways, that if you do 
not pass this ordinance, the company will 
go into receivership and the community 
will be the loser. 

“The disingenuous character of this ar- 
gument is at once apparent from the fact 
that, to give emergency relief, you are 
asked to adopt an ordinance which will re- 
duce the gross receipts tax for all time. 
The Vernay committee, which was neither 
ignorant nor prejudiced, which gave dili- 
gent study to the park-tax problem and the 
United Railways’ financial position, warned 
against this very thing. 

“Give emergency relief now, counseled 
the committee. Study the question of per- 
manent park-tax reduction later, in more 
normal times. _ 

“But that did not suit the company. And 
as it did not suit the company, the plan 
did not suit the mayor. Each ordinance 
that has been presented on behalf of the 
company, including the measure to be in- 
troduced in the special session today, has 
contained the very proposal which the 
Vernay committee rejected. 

“The insistence of the company and of 
the mayor upon this wholly unjustified pro- 
vision prevents today, as it has done for 
months, the according of emergency relief 
to the United. 

“That, gentlemen of the council, is not 
your fault. You have at all times stood 
ready to give the company a reasonable 
amount of emergency help, you have been 
almost pathetic in your eagerness to work 
out some relief plan, but the company 
would not have it so. 

“Your choice today is between the Unit- 
ed Railways and the people of Baltimore.” 


oT all Baltimore papers are so hos- 
tile to the railway company 


“Gentlemen : there. Here is a passage from an edi- 
“For the third time you stand as the sole torial from the Baltimore Sun: 


defense of the people against an ordinance 
which would commit the city to a one-sided, 
irrevocable bargain with the United Rail- 
ways. 

oT wice before have you stood in this 
position and you—or the majority of you— 
have shown that the public’s confidence was 
not misplaced. 

“You rejected, with the indignation it 
deserved, the United’s original ordinance. 
You also rejected the substitute measure 
which the mayor of this city had the au- 
dacity to propose and which was scarcely 
better for the city than the ordinance 
which the company itself submitted. 

“Now you are being asked to pass a third 
measure which, like its predecessors, has 
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“There is no nourishment for anybody in 
this town in a collapse of the United. 
There is no nourishment in that whether 
one thinks of permanent tax sources, of 
stability of property in the sections which 
rely on the United’s service, or of protec- 
tion of the general financial structure of 
the community. There is nourishment in 
an adjustment of the city’s relations with 
the United which will help it to keep on 
its feet and go on with its business. And 
the basis for an adjustment is better today 
than anyone dared hope a few months ago, 
for the company has now faced up to the 
bitter duty of undertaking a reorganiza- 
tion of its capital charges. Everyone has 
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known that this reorganization was in- 
evitable. The company’s officials have 
known it and have long admitted it pri- 
vately. But they hesitated to start the job 
in these difficult times. Now, under pres- 
sure of constantly worse conditions, they 
have become bold enough to take the step 
and they undertake to cut payments to 
bondholders (the real owners of the com- 
pany) by $1,000,000 a year. It is a real 
step forward to a half-way meeting point. 

“Under these circumstances it would be 
reckless folly for members of the council 
to hold fast to this, that, or the other pet 
notion, at the expense of a breakdown in 
the negotiations. A decent regard for the 
welfare of the city, which is not to be meas- 
ured by the applause or lack of it from ex- 
tremist groups, will dictate such conces- 
sions in the park tax as are proposed by 
Mayor Jackson—especially in view of the 
provision for payment to the city of one 
fifth of the earnings that will remain after 
the meeting by the company of its fixed 
charges, now to be reduced by $1,000,000. 
The members of the council will find that 
their own self-respect and their own ulti- 
mate political interest will coincide with 
a common-sense, businesslike treatment of 
this grave question. This is no time to cut 
capers for the pleasure of the unthinking.” 


Nor are all the letters to Baltimore 
newspapers hostile to the railway com- 
pany. Here is a sample from a letter 
to the Baltimore Sun: 


“Surely the taxpayers and the voters will 
have no patience with public officials who 
permit themselves to be swayed in so im- 
portant a matter as this by anything except 
reason and facts. When the experience of 
other cities is considered and we see the 
Chicago street railways and the Boston 
street railways, among others, supported at 
great expense to the taxpayers as a result 
of expensive receiverships, and when we 
see the taxpayers of New York city forced 
to make up an annual deficit of many mil- 
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lions of dollars in order to preserve the 
nonprofitable 5-cent fare, we should feel 
justified in urging the speedy consumma- 
tion of a reasonable agreement that would 
prevent any such burden upon the taxpayers 
of Baltimore.” 


HAT happens to the Baltimore 

railway case is more or less of 
consequence only to the citizens and the 
utility of that city. But what should be 
of interest to thinking people through- 
out the country who are interested in 
the success of private operation of utili- 
ties—(particularly street railway utili- 
ties )—-under proper governmental regu- 
lation, is that city councilmen and the 
local politicians cannot be depended up- 
on to take a fair or far-sighted view of 
the consequences of ruining utilities 
with unjust taxation. 

As long as local politicians have the 
power to make or break utilities, they 
will selfishly court popular acclaim and 
mislead the public to gain or retain of- 
fice at the expense of ultimate munici- 
pal welfare. Such powers should ei- 
ther be modified or transferred to the 
state commissions who have generally 
exhibited a greater propensity for fair 


play. 
—F. X. W. 


Letter To Epitor. Baltimore Post. August 


20, 1932 
EpirortaL. Baltimore Post. August 23, 1932. 
Epitor1aL, Baltimore Post. August 25, 1932. 


LETTER TO THE Epitor. Baltimore Sun. Au- 
gust 2, 1932. 


Eprtor1aL. Baltimore Sun. August 18, 1932. 





oom centuries after the Greek natu- 
ral philosophers had discovered the 
simple truth that a chain is no stronger 
than its weakest link, the intrepid 
Carthaginian conqueror, Hannibal, rac- 
ing over the Alps toward what he hoped 
would be the destruction of Rome, came 
face to face with the analogous proposi- 
tion that the progress of an army is 


The Crisis in the Field of Mass Transportation 
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only as fast as its slowest supply carrier. 

Ever since Hannibal’s time we have 
had recurrent historical instances of the 
fact that progress is inexorably linked 
with efficient transportation. This is 
just as true of the modern progress of 
business as it was of the march of the 
Carthaginian invaders. 

No nation or civilization has ever 
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gone very far ahead in any other line 
of endeavor without showing some im- 
provement in the means of communica- 
tion and, conversely, no striking advance 
in transportation has ever failed to have 
a salutary effect upon other lines of 
endeavor. The reason, of course, is 
obvious. Better transportation means 
better communication of ideas, more 
trade, larger markets, and improved 
artistry. 


| pepe in the United States today 
is trying to totter to its feet after 
an era of depression that at times threat- 
ened to be fatal. Business leaders real- 
ize that unprecedented efforts towards 
efficient trade practices must be made if 
business recovery is to be hastened. 
And what is their first thought? 
Transportation ! 

It is not surprising, therefore, that the 
United States Chamber of Commerce 
should say that business recovery is 
linked closely with local transportation 
in all urban communities and that busi- 
ness men should codperate actively in 


seeing that it is maintained. There is 


little dispute as to that. The big prob- 
lem is “How?” 

The United States today unquestion- 
ably faces the cross-roads in the matter 
of local transportation. Street car com- 
panies everywhere are at the end of 
their resources in their losing fight 
against the private automobile, the 
motor bus, and the cut-rate taxicab. 
Every day they fall into the hands of 
receivers like leaves from a tree stirred 
by an autumn breeze. America must 
decide and decide now. Will she banish 
the street car to the scrap heap with the 
horse car or will she afford the street 
cars all the protection that full regula- 
tion can afford? 

Such was the general spirit of the 
question proposed in the national refer- 
endum just sent out by the United 
States Chamber of Commerce, based on 
a national investigation by a special 
committee. Specifically the ballots ask 
for an expression of the members’ 
opinion on the following eleven resolu- 
tions: 


“T. A program for efficient and codrdinat- 
ed city passenger transportation taking in. 
to account the public benefits to be ob. 
tained per dollar expended by transporta. 
tion companies or the public is vital to 
stability of property values and orderly 
development of urban communities.” 

“TI. Investments in existing facilities 
should be utilized to the fullest extent com- 
patible with the inherent advantages of each 
form of service. 

“III. The solvency of all forms of local 
transportation requires codperation of busi- 
ness leaders, public officials, and transporta- 
tion managements for fostering responsible 
private operation under proper regulation. 

“IV. Public regulation should encourage 
efficiency of transportation agencies, provide 
proper codrdination among them, and pre- 
vent unfair competition. 

“V. Public regulation of all types of local 
public passenger carriers in each metropoli- 
tan area should be centralized in a single 


ody. 

“VI. Development of differential rates 
for off-peak and short-haul service should 
be encouraged. 

“VII. Taxicab rates, in communities where 
there is extensive demand for taxicab serv- 
ice should be designated by regulatory au- 
thority upon the basis of costs and reason- 
able profits, and charges should be deter- 
mined by the taximeter. 

“VIII. Franchises should be of the in- 
determinate type and be flexible in their 
terms subject to regulatory authority. 

“IX. There is urgent need for relief 
from oppressive special taxes, paving re- 
quirements, and other unfair burdens. 

“X. Where the public interest requires 
additions to transit facilities, and the cost 
cannot be financed on the basis of prospec- 
tive receipts from users, the public should 
participate in the expense, with assessment 
against property owners for any special 
benefits. 

“XI. Traffic regulation should give 
agencies of mass transportation fair oppor- 
tunity to function efficiently in accordance 
with their capacity for service.” 


Ye report of the committee which 
prompted the referendum reveals 
that more than fourteen billion passen- 
gers are being carried annually by elec- 
tric rail, bus, and trolley bus lines in 
cities, and that a continuation of their 
service is imperative ; but nevertheless it 
appears that the financial condition of 
most lines is so critical that unless im- 
mediate remedial steps are taken service 
cannot continue. Public codperation, 
which will enable private managements 
to carry on, or subsidy by public funds, 
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was said to be inevitable; but before 
such steps are discussed there is im- 
mediate necessity for relief from un- 
fair competition, including paving costs 
and taxes which sometimes total as 
much as one tenth of the gross receipts 
of a street railway company. There is 
also an immediate need for relief from 
unfair competition such as that fur- 
nished both by cut-rate taxicabs as well 
’ as by the unregulated bus operations. 


s to the question of whether the 
A street car ought to be junked in 
favor of the motor bus, the answer of 
the special committee is emphatically in 
the negative. The report holds that it 
is necessary to retain the electric rail 
lines because they are the backbone of 
local transportation. The report points 
out that the electrical rail car is the most 
economic user of street space in all ex- 
cept 29 of the 275 cities of the United 
States having more than 25,000 inhabi- 
tants each. Furthermore, while many 
electric railways have adopted the bus 
as a supplemental service, the committee 
found no indication that the bus is likely 


to supplant entirely the rail lines. The 
committee’s survey showed that in ten 
cities with a population in excess of 
500,000 from 50 to 79 per cent of all 
persons arriving in the central business 
districts came by means of mass trans- 


portation carriers. The report con- 


tinued : 


“Despite the increased use of private 
automobile and taxicab, statistics show that 
the mass transportation agencies as a whole 
are carrying substantially as many passen- 
gers as ten years ago, although in many 
communities this is not the case. In 1930 
more than fourteen billion passengers were 
carried in our cities by street railways and 
affiliated bus lines. This traffic was handled 
by 580 companies with a capital investment 
in their city passenger transportation busi- 
ness amounting to $3,350,000,000. Although 
these companies are rendering vital public 
service, the public has to a serious extent 
lost confidence in their securities, and the 
companies have, therefore, suffered from 
their lack of credit. This has made it 
impossible to improve and extend facilities 
as needed, and also has made it extremely 
difficult and, in many instances, impossible 
to finance maturing obligations.” 


To report of the committee warned 
against adopting hastily conceived 
traffic congestion relief plans. It was 
observed that in many cities such hastily 
adopted programs had inflicted great 
burdens on taxpayers and irreparable 
losses to property owners and business 
men through the shifting of business 
centers. In all such plans care should 
be taken to utilize existing transporta- 
tion systems. The report stated on this 


point : 


“A major problem before every city is 
that of obtaining full utility from present 
travel facilities and of planning additional 
street and transit improvements so that 
maximum benefits will be obtained with a 
minimum of expenditure. This matter is 
charged with a major public interest and 
is of particular significance and important 
to business men. It involves on the one 
hand relief from congestion to an extent 
that will eliminate the present threat to 
business and property values in central 
areas caused by the increasing difficulty 
of reaching them. On the other hand, it 
involves the extremely important problem 
of halting the rapidly mounting burden of 
public taxation resulting from expenditures 
for relief measures.” 


HE first step toward assisting the 

current managements of transpor- 
tation agencies to develop their facilities 
to their full economic usefulness was 
said to be the immediate establishment 
of regulatory protection. Operation of 
taxicabs under meter service is strongly 
endorsed as being fair to both drivers 
and the rider and is conducive to public 
safety by virtue of careful operation. 
There was the unique suggestion that 
mass transportation facilities are so 
necessary to public welfare that the sub- 
sidy out of public funds might ultimate- 
ly be warranted. The committee sug- 
gested the application of public funds 
to transit improvements where limited 
receipts would make them impossible. 


REFERENDUM No. 61. United States Chamber 
of Commerce. August 27, 1932. 


Report oF SpeciaAL COMMITTEE ON City 
PASSENGER TRANSPORTATION. United States 
Chamber of Commerce. August 28, 1932. 
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The March of Events 





High Court May Pass on 
Authority to Determine 
Power Investment 


HE Clarion River Power Company has 

petitioned the Supreme Court of the 
United States to review the decision of the 
court of appeals of the District of Columbia, 
which held that the Federal Power Com- 
mission has authority to determine at the 
present time the amount of investment in the 
company’s Piney Project on the Clarion river 
in Pennsylvania. 

The company holds a 50-year license un- 
der the Federal Water Power Act for the 
project. It is contended that the commission 
lacks authority to make a present investiga- 
tion and determination of the investment in 
the project but that such determination must 
be made by a Federal equity court at the end 
of twenty or fifty years of operation under 
§ 10(d) or § 14 of the Water Power Act. 

The cost of the project, according to a 
statement filed with the commission, is some 
$11,000,000. The accounting division of the 
commission recommended the elimination of 
over $6,000,000 of items and fixed the cost 
at about $4,645,000. Suit was instituted to 


restrain the power commission from holding 
a hearing on the matter, or adjudicating the 
cost, or requiring the company to adjust its 
books to conform to such adjudication. 

The court of appeals of the District of Co- 
lumbia has upheld the dismissal of the com- 
pany’s complaint. It was ruled that the com- 
mission has authority, upon completion of a 
project, to ascertain the original cost and 
net investment of a licensee. Such a deter- 
mination was said to be essential to the ex- 
ercise by the commission of its regulatory 
powers. 

Counsel for the power company pointed 
to § 14 of the Water Power Act and urged 
that Congress has provided that the deter- 
mination of investment is to be made by a 
Federal court in equity in case the commis- 
sion and. the licensee cannot agree, and that 
such agreement and determination is not to 
be made upon completion of a project, but 
at the end of twenty years, when the li- 
censee is required by the statute to establish 
and maintain amortization reserves in excess 
of a reasonable return, or upon the termina- 
tion of the license at the end of fifty years 
when the United States may take over and 
operate the project on the payment of the 
amount of the net investment. 


e 


Arizona 


Governor Defends State Control 
of Water Power 


‘tir George W. P. Hunt, in a letter 
to Governor Gifford Pinchot of Penn- 
sylvania, defends the right of a state to con- 
trol the water power within its borders. This 
letter is in reply to an inquiry from the Penn- 
sylvania governor for suggestions for a law 
to clarify the interstate water situation. Gov- 
ernor Hunt expresses the opinion that a con- 
stitutional amendment rather than an act of 
Congress is necessary. 

The Constitution does not mention among 
the powers given Congress the control of 
irrigation water and hydroelectric power, it 
is pointed out by Governor Hunt. He states 
that the Supreme Court has repeatedly said 
congressional control of rivers is limited to 
navigation, but if water and power control, 
originally vested in the states is denied the 
Federal government by the reserve clause of 
the Constitution, it would appear that this 
same reservation exists against the judicial 


as well as the legislative branch, and that the 
Federal court should not constitute itself a 
paternal authority to divide water between 
the states as it personally thinks most equi- 
table in each individual case. Quoting in 
part from the letter: 

“As the states have no allegiance to in- 
tangible and impotent international laws, the 
recent assertion that the court is following 
these in its water decisions does not appear 
to be justified. In other words, the supreme 
court should determine what laws apply, and 
their meaning, but not legislate or create laws 
regarding subjects neither delegated nor im- 
plied to the Federal authority. 

“Constitutional amendments and interstate 
contacts provide methods of handling provi- 
sion omitted from the Constitution. There- 
fore, there is no need for small appointed 
courts to originate laws, and I think that they 
have assumed too much authority in setting 
aside the old appropriation laws of the West 
and the riparian laws of the East by their 
recent decisions asserted based on equity. 

“It is generally admitted that during the 
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first century of our history the courts con- 
strued our Constitution much more literally 
than at present, and that lately (no doubt in 
response to a popular opinion) they have 
given decisions that have increased the power 
of the national government at the expense 
of the states. 

“The growing popular opposition to the ex- 
tension of Federal bureaucracy may reverse 
this tendency, but it appears to me that it 
would be safer if our nation depended on 
changing our national Constitution by amend- 
ment, rather than by changing the personnel 
and the opinions of the members of the 
court.” 

The governor goes on to say that the Su- 
preme Court in the Hoover Dam cases an- 
nounced a legal fiction in saying it took ju- 
dicial notice that the Colorado river- was a 
navigable stream, but in fact there had been 
no navigation for several decades. More- 
over, he said, the court could have taken no- 
tice that Congress subordinated navigation to 
other uses on the Colorado river in approv- 


ing the Santa Fe compact and Boulder Dam 


e 


Act. He expresses the opinion that the states 
should have the same right to tax water 
power that Pennsylvania has to tax her 
anthracite coal before exportation. If the 
Hoover Dam site was taxed, as Maryland 
taxes the interstate power at Conowingo, 
Arizona would secure yearly $1,500,000 in 
taxation. He states further: 

“I fully realize the superior necessity of 
water for domestic purposes over that of ir- 
rigation; also that it would be uneconomical 
and un-American to destroy wealth by dry- 
ing up present cultivated land in one state 
in order to bring in new land in another, but 
I resent the subterfuge by which present wa- 
ter necessities are used to give one state a 
monopoly on all future development. 

“As water is from 10 to 100 times as val- 
uable for domestic purposes as for irriga- 
tion, certainly cities in need can pay for it. 
I doubt that the Federal government is justi- 
fied in subsidizing city waterworks of Los 
Angeles out of the Federal treasury, but I 
am certain that it is unfair to divert Arizona 
resources for such subsidizing.” 


Arkansas 


Little Rock Council Defers 
Rate Cut Order 


A= Rock city council meeting, after 
a 3-hour debate on an ordinance reduc- 
ing telephone rates 25 per cent, ended on 
August 29th with an 8 to 6 vote in favor of 
a motion to refer the measure back to the 
finance and utilities committee and City At- 
torney Linwood L. Brickhouse. The ordi- 
nance had been approved by the utilities com- 
mittee and the council as a committee of the 
whole, but argument was started when the 
chairman of the utilities committee offered 
a resolution as a substitute which provided 


for the appointment of an appraising engi- 
neer to work with the telephone company’s 
engineers in a revaluation of the property. 

Aldermen favoring the passage of the or- 
dinance charged that an effort was being 
made to block a reduction in telephone rates 
through delay. Those favoring the delay 
justified their position with the argument that 
additional evidence will be necessary before 
the council can take action which would have 
a chance to be sustained in the courts. They 
maintained that their efforts were merely di- 
rected toward avoiding the useless expendi- 
ture of the city’s money in a legal battle 
which could not be won without more sup- 
porting evidence. 
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California 


Commission Speeds Construction 
of Union Station at 
Los Angeles 


HE state railroad commission has an- 

nounced that since the three railroads 
involved in the construction of a new union 
passenger station at Los Angeles have not 
yet agreed upon an apportionment of the cost, 
the commission itself will make the appor- 
tionment in order that the work may proceed 


without further delay, it is reported in the 
United States Daily. The commission has 
cited the Southern Pacific, Atchison, Topeka 
& Santa Fe, and Los Angeles & Salt Lake 
Railroads to show cause why this action 
should not be taken. 

The commission ordered the construction 
of the station in the so-called Plaza area, 
together with the necessary track connec- 
tions and terminal facilities, at a cost of a 
proximately $10,000,000 in substantial compli- 
ance with a specific plan outlined by the 
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commission. This order was entered in 1927 
but its validity was contested and was finally 
upheld by the Supreme Court of the United 
States in May, 1931. This brought to a close 
a controversy which was begun in 1916 up- 
on the filing with the commission of com- 
plaints by various civic organizations alleg- 
ing that existing passenger terminal facili- 
ties were inadequate. A statement issued by 
the commission declares: 

“Under the commission order of 1927 it 
was anticipated that the carriers would agree 
among themselves upon a division of the 
capital costs incident to the construction of 
the station within a reasonable time after 
the validity of the commission order was 
established. Although the Supreme Court 
of the United States upheld the order in 
May, 1931, the carriers have not yet effected 
an agreement on the division of costs. The 
commission, acting under specific authority 
of the Public Utilities Act, has cited the 
carriers to show cause why the commission 
should not proceed to apportion the capital 
costs.” 

President Clyde L. Seavey of the commis- 
sion said that it is particularly appropriate 
that the construction of facilities go for- 
ward at this time in view of the present 
economic conditions as the carriers can take 
advantage of the existing low level of labor 
and material costs and the public will be 
greatly benefited by the stimulation of busi- 
ness conditions in the city of Los Angeles 
which would result from the building pro- 
gram. He said further: 

“Tt has been suggested that the carriers 
might well apply to the Reconstruction Fi- 
nance Corporation for a loan of the amount 
of money required for the construction of 
the project, some $5,500,000 of new money. 
No doubt this possibility is receiving the 
consideration of the carriers and may well 
furnish a means of immediately financing the 
improvement. Under the Reconstruction 
Finance Corporation Act the Interstate Com- 
merce Commission must approve the appli- 
cations of the carriers for loans before the 
same may be made. No difficulty in this re- 
gard should be encountered, the Interstate 
Commerce Commission having twice de- 
clared the project to be in the public interest 
and necessary.” 


Government Hydro Power too 
Costly for Utility 


HE Southern California Edison Com- 

pany contends that it can generate pow- 
er at its modern Long Beach steam plant 
more cheaply than power can be purchased 
from the Boulder Dam hydro plant now un- 
der construction with government funds. It 
has offered to the Los Angeles city council 
to relinquish its claim to purchase 9 per cent 


of the total power to be generated at the 
dam, plus an additional amount up to 18 per 
cent in the event that the states of Arizona 
and Nevada do not take the shares allotted 
to them. 

The company made the offer, according to 
the Wall Street Journal, in answer to charges 
that it was attempting to monopolize the 
purchase of power from the dam. Two mem- 
bers of the bureau of water and power com- 
mission, it is reported, have recommended 
that the council accept the offer. 


v 


Commission Refuses to Investi- 
gate Rates Already Low 


T= California commission, according to 
the San Bernardino Sun, has notified city 
officials of the commission’s denial of a state 
investigation looking toward reduction of 
rates of the Southern California Edison Co. 
Ltd., the Associated Telephone Co. Ltd., and 
the Southern Sierras Power Co., but the 
commission has taken under advisement a pe- 
tition for reduction in rates of the Southern 
California Gas Company. 

The ruling against the proposed rate in- 
quiry is explained on the grounds that gas 
and electric rates are now lower in relation 
to the costs of living in general than they 
were during the prewar period of 1913. The 
commission stated that it had been engaged 
for some months in an expert study of oper- 
ations of the Southern California Gas Com- 
pany, and that if the results of this study 
indicate that the rates of the utility are too 
high, the commission will then be in a posi- 
tion to take some action regarding them. The 
commission ruling set forth the following 
comparison of gas and electric rates for 1913 
and 1932: 

“The domestic consumer paid $2.40 per 
month for 30 kilowatt hours of electricity 
for ordinary household purposes in 1913, 
compared with $1.59 in 1932. This shows 
a reduction of 33.8 per cent since the prewar 
period. The power rate per month to a con- 
sumer of 4,500 kilowatt hours was $101 in 
1913, compared with $83.25 at present, show- 
ing a saving of 27.5 per cent in the 1932 pow- 
er rate. 

“The consumer using 2,000 cubic feet of 
natural gas or 3,750 cubic feet of manufac- 
tured gas per month paid $3.75 in 1913, 
against $3.16 in 1932, reflecting a reduction 
of 15.7 per cent in the gas rates in San Ber- 
nardino since the prewar period.” 

The commission states that after review- 
ing data in its files relative to the operations 
of the telephone company, particularly in the 
San Bernardino territory, it does not appear 
that an attempt to reduce these rates would 
be justified at this time. 
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Municipality Increases Its 
Water Rate 


N ordinance providing for increases in 
municipal water rates has been adopted 
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by the city commission of Alhambra in the 
face of a referendum ultimatum by a citizen 
who asserts he is supported by a large group 
of other citizens in opposing the new rates. 
He threatened to force the question of rate 
increases to be a popular vote. 


Colorado 


| Right of Pipe Line Company to 


Serve in State Questioned 


T= public utilities commission has or- 
dered the Colorado Interstate Gas Com- 
pany to show cause why it should not be 
refused the right to do business in the state. 
This company owns and operates the pipe 
line from Clayton, New Mexico, to Denver, 
which brings natural gas from the panhandle 
field of Texas into Colorado. 

The commission, according to the Denver 
Post, declared that the company is a public 
utility engaged in intrastate commerce and 
that it should obtain a permit to sell gas in 
Colorado and offer a schedule of rates. The 
company contends that the sale of gas to 
various industrial concerns in Pueblo, Colo- 
rado Springs, and Denver does not consti- 
tute business in intrastate commerce and that 
it does not need such a permit. 

The action against the company is looked 
upon in utility circles, according to the Post, 
as merely a move to start an investigation of 
gas rates in the state. Chairman Worth 


Allen of the commission is quoted as saying 
that the commission would be unable to make 
any decision concerning rates to retail con- 
sumers until the basic costs of delivering 
gas in Colorado had been determined. The 
hearings on the rights of the Colorado Inter- 
state Gas Company are expected to bring 
out the details of costs on delivery of gas 
to the state of Colorado. Quoting from 
the Post: 

“The Colorado Interstate charges the 
Public Service Company of Denver 40 cents 
a thousand feet for gas. The rate of $1.10 
a thousand feet charged Denver consumers 
is based upon that charge of 40 cents. 

“The Colorado Interstate, however, sells 
gas to the Colorado-Wyoming Pipe Line 
Company at the Denver gateway at 17 cents 
a thousand, to sell to distributors in north- 
ern Colorado cities at 40 cents a thousand. 

“The Colorado Interstate, through its sub- 
sidiaries, buys gas at the Teas fields for 7 
cents a thousand feet. It is proposed by the 
commission to find out why the cost of gas 
increases from Texas to Colorado from 7 
cents to $1.10 a thousand.” 


7 
DistriGt of Columbia 


Five-cent Fare for Short Haul 
Is Urged 


EOPLE’s Counsel Richmond B. Keech, in 

an open letter to the public utilities com- 
mission and the Washington street car and 
bus companies, has urged the adoption of a 
5-cent fare for short hauls, with the regular 
10-cent fare remaining for city-wide travel, 
we read in the Washington Star. This idea 
is put forward as a constructive step aimed 
at saving the traction companies from finan- 
cial disaster. 

He fortified his letter with figures show- 
ing a sweeping decline of the mass trans- 
portation business in Washington. The de- 
crease since 1919 is said to be 34.6 per cent. 


e 
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Higher fares, he asserts, have not been of 
any help. 

Mr. Keech said that the figures pointed to 
an industry not stagnant but actively and 
consistently declining. The proposed merg- 
er, he said, would relieve the company of 
some of their expenses in the way of paving 
taxes and the salaries of street-crossing po- 
licemen, but it would do nothing to arrest 
the steady decline in revenue. He declared 
that one of the real advantages of the 5-cent 
fare would lie in the fact that a substantial 
increase in passengers could be handled with- 
out any increase in operating costs, certainly 
not in proportion to the increase in revenue. 
From the psychological point of view, in his 
opinion, the present is the most opportune 
time for installing such a system. 
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Florida 


Fight City Rate Increase 


Te board of aldermen of Tampa last 
March approved a 50 per cent increase 
in rates charged suburban consumers. The 
consumers have been seeking a permanent 
injunction to block the increase on the 
ground that the rates are excessive. Expert 
witnesses the first part of September testi- 
fied before Circuit Judge Parks concerning 
the profits of the city water department. 

Attorneys representing residents of sub- 
divisions affected by the new rates called in 
auditors to support their position that there 
is no basis for the city’s claim that the wa- 
ter plant is not paying an adequate return on 
the capital investment. They insist that the 
city in making such a claim bases it on the 
total investment at the time the plant was 
purchased and subsequent improvements 
rather than the city’s equity. Furthermore, 
they contend that the water department man- 
agement is retiring bonds and setting up 
a replacement fund by the straight-line rath- 
er than the sinking-fund method. The 
Tampa Tribune states: 

“The ‘straight-line’ method, as explained by 


Manuel Montenegro, who audited the water 
department in 1928, consists of setting aside 
sufficient money each year to pay off bonds 
and build up replacement funds by dividing 
the aggregate investment by the number of 
years the equipment can be operated. As an 
illustration, Montenegro said the retirement 
of debt on a $50,000 plant figured to last fifty 
years would require annual ‘straight-line’ ap- 
propriation of $1,000. Under the sinking- 
fund plan, the annual appropriations would 
be reduced because money set aside by this 
method is invested at the current interest rate 
and consequently accumulates a surplus over 
a long period of years.” 

It was testified that the department’s re- 
turn on its plant equity in 1931 would have 
totaled 50.5 per cent if all rates had been in- 
creased 50 per cent, and calculated on the 
basis of the city’s actual investment it would 
have been 14.4 per cent. One of the audi- 
tors said that it cost the department 60 cents 
to produce and deliver a dollar’s worth of 
water for the fiscal year ending May 31, 
1929. This cost, he said, has steadily de- 
creased from year to year to the 55 cents 
shown in the 1931 operating analysis. 


@ 
Illinois 


New Gas Rates Are Claimed 
to Be Higher 


AS consumers in Quincy, according to 

the Quincy Herald-Whig-Journal, were 
led to believe that they would receive a 10 
per cent reduction in rates when natural gas 
was introduced into the local system, but 
they say that gas bills seem to be 10 per cent 
higher instead. This opinion was brought 
out at a meeting of the council at which a 
motion was passed ordering representatives 
of the city to represent it at the commission 


hearing and to demand lower rates and the 
figuring of bills upon a cubic-foot basis rather 
than the therm basis. 

The mayor recalled that the city had 
fought the therm system all the way through 
early stages of the gas fight and had asked 
consumers to protest therm basis bills. Yet 
out of the 9,000 Quincy consumers only 250 
had protested the bills. One of the alder- 
men said that the local office of the utility 
company had handled complaints most cour- 
teously on occasions when he had gone with 
complaining consumers but “many consum- 
ers would not complain.” 


e 
Indiana 


Utility Counters with Higher 
Rate Demand 


HE Public Service Company of Indiana 
in answers and a cross-petition in the 
Columbus rate case insists that instead of 
gas rates being too high they are too low. 
The company asks the commission to make 
an examination of its property and accounts 


with a view to establishing new rate sched- 
ules for gas “that will not be confiscatory.” 

The company claims a rate value of $437,- 
000 for the Columbus gas utility, and sets 
forth in its cross-petition, that the gas reve- 
nues for the twelve months ending June 
30th were approximately $71,400, while its 
cost of service was approximately $55,200, 
exclusive of fixed charges on capital invest- 
ment. The net return was said to be about 


410 








the 
city 
tric 
ant: 
5-ye 
nisl 


the 
con! 





PUBLIC UTILITIES FORTNIGHTLY 


$16,200, which was less than 3.75 per cent on 
its valuation. 

Similar answers and cross-petitions were 
filed in rate cases involving Noblesville, 
French Lick, West Baden, and Wabash. 
Compromises were later effected for French 


Lick, West Baden, and Jonesville. Commis- 
sioner Harry K. Cuthbertson approved emer- 
gency reduction rates for these cities 
amounting to 20 per cent. French Lick also 
received a reduction in street lighting rates 
amounting to $657 a year. 


e 


Kentucky 


Refusal of Toll Connection Is 
Involved in Damage Suit 


= A. M. J. Cochran, in the Federal 
District Court for the eastern district of 
Kentucky, says the United States Daily, has 
sustained objections by the Southern Bell 
Telephone Company and the Cincinnati & 
Suburban Telephone Company to a petition 
filed by the Northern Kentucky Telephone 
Company, which claimed damages of $1,- 
500,000 for alleged failure on*the part of the 
first two companies to give it long-distance 
connections while granting them to the 
Bracken County Telephone Company, a com- 
petitor. ; 

It was held by Judge Cochran that peti- 
tioner could not seek damages for a period of 
more than one year prior to the filing of the 
suit. He added that he doubted whether any 
valid claim of damages existed at all. 


> 


City Contracts for Current In- 
valid without Bid 


N injunction has been granted by Circuit 
Judge Charles H. Wilson on petition of 
the Kentucky Utilities Company against the 
city of Madisonville and the Kentucky Elec- 
tric Power Corporation, enjoining the defend- 
ants from carrying out the provisions of a 
5-year contract for electric energy to be fur- 
nished to the city, according to a report in 
the United States Daily. 
The city had been receiving power from the 
Kentucky Utilities Company but recently 


made a new contract with the Kentucky 
Electric Power Corporation, which was to 
have been effective September Ist. Judge 
Wilson held that the new contract violated 
a section of the Kentucky statutes in that 
the proposed expenditure exceeds $500, that 
no ordinance was passed by the city council 
for such expenditure, and that there was no 
advertisement and award by contract to the 
lowest responsible bidder. 


7 
Short Gas Franchise Urged 


HE Taxpayers’ League of Louisville is 

campaigning against a franchise of more 
than five years for the Louisville Gas & 
Electric Company. The assertion is made 
that if the company fails to “play fair” dur- 
ing a 5-year franchise, steps can be taken 
for the city to acquire the plant and pay for 
it with profits from its operation. Officers 
of the league have urged residents to lobby 
with the board of aldermen against a long 
franchise. 

The league also favors a rate of 4 cents 
a kilowatt hour. They point out that cur- 
rent is produced at the hydro plant at ry of 
a cent a kilowatt hour, and current is pro- 
duced by the Kentucky Coke Company for 
4 cent. The margin between those costs and 
the 8-cent rate enabled the company to make 
more than $6,000,000 in 1931, according to a 
statement by one of the officers. 

Abolition of minimum rates for gas and 
electricity and no increase in the price of gas 
and mixed gas for the three months in the 
winter are other demands made by the league. 


e 


Missour1 


Court Refuses to Oust Public 
Utility Company 


HE Missouri Supreme Court has denied 
a petition of the city of Sikeston to oust 
the Missouri Utilities Company, which has 
continued to operate in the city since the ex- 


piration of its 20-year franchise in 1922. The 
city in July, 1931, after construction of a 
municipal electric plant, ordered the com- 
pany to discontinue the service of electricity 
within the city. Quoting from the United 
States Daily: 

“It was contended by the city, in quo war- 
ranto proceedings filed in the name of the 
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attorney general, that no public necessity ex- 
ists for continuation of the company’s serv- 
ice. In an opinion by Chief Justice Frank 
E. Atwood, the supreme court held that this 
‘is a matter peculiarly within the jurisdiction 
of the public service commission.’ 

“The company contended that since No- 
vember, 1925, it has gen in Sikeston by 
virtue of authority of a certificate of con- 
venience and necessity issued by the state 
commission. It was further claimed that 
operations were conducted from 1922 to 
July, 1931, ‘without any objection whatever, 


by the city, and that the city levied and col- 
lected taxes during this period.’ 

“The court held that it is ‘clearly in ac- 
cord with right and justice to hold, as we 
do, that in the circumstances the doctrines 
of laches and stoppage apply.’ 

“The city of Sikeston in 1931 voted a bond 
issue of $150,000 for a municipal plant. It 
was contended before the supreme court that 
competition wth this plant by the company 
might make it necessary to levy a direct tax 
upon all taxable property to pay off the bond 
issue.’ 


e 


New Jersey 


Rate Probes through Pressure on 
Governor and Legislature 


Am will probably be introduced in the 
next session of the legislature to pro- 
vide for an investigation into the power sys- 
tem, according to officials of civic organiza- 
tions protesting against electric light and gas 
rates in Camden, Gloucester, and Bergen 
counties. An assemblyman of one of these 
counties, reports the Newark Call, has agreed 
to sponsor the bill. 

Twenty Camden county organizations have 
joined in the rate-protest movement, which 
was initiated by the North Camden Civic 
Association. It is said that petitions ask- 
ing Governor Moore to sponsor a survey of 
the rates by the public utility commission will 
soon be presented. The petition states that 
the signers are furnished light and power 
by the Public Service Electric and Gas Com- 
pany, and while the cost of labor and of ma- 
terials used in producing light and gas had 
been materially reduced, there had been an 
actual increase in the price to consumers. 


The petition declares that the state commis- 
sion has power of its own initiative to in- 
vestigate and order commensurate reduction, 
but that such action had not been taken. 


v 


Referendum on Municipal 
Ownership Denied 


HE Atlantic City commission on August 

29th declined to authorize a referendum 
for municipal ownership of the local gas and 
electric plants. The commission denied the 
validity, legality, or effectiveness of petitions 
urging a popular vote on the question. It 
was also pointed out that the city was not 
in a position to finance the acquisition of the 
two utilities, either out of the current funds 
or by issuance of bonds. Any affirmative ac- 
tion, it was explained, would be a mere ges- 
ture and nullity, since the funds necessary 
for the purchase would place the bonded in- 
debtedness of the city beyond its legal limits 
for practical purposes. 


e 


New 


Protest Made Against Rates and 
Service Refusal to Needy 


ao President Harvey of borough of 
Queens has written to the public service 
commission asking for an investigation of 
electric light and power companies on the 
grounds that the companies are charging too 
high rates and are imposing a hardship on 
the unemployed by — — 
current for nonpayment of bills ar- 
vey said that although prices for other com- 
modities had been reduced, nothing had been 
done by the power companies to meet pres- 
ent conditions. 


Y ork 


He declared that more than 700 families 
in Queens had their electric power shut off 
each week because of inability to meet bills. 
He termed this a serious condition affecting 
the health, convenience, and general welfare 
of a large part of the population of the bor- 
ough. He said that although it is in the en- 
tire rights of the power company to refuse 
to extend credit to the consumers, 
to me that during these times of unemploy- 
ment and general financial distress that this 
is a rather arbitrary and inhumane way of 
doing business.” 

Consumers in the borough of Queens pay 
10 cents per kilowatt hour for the first 10 
kilowatt hours, 6 cents for the next 5 kilo- 
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watt hours, and 5 cents per hour for all over 
that. In addition, there is a minimum 
charge of $1. Mr. Harvey said that this 
charge in itself is a hardship to “the hun- 
dreds of families without income as a result 
of unemployment.” He said that it is con- 
ceded “by the most reliable of independent 
authorities on the subject” that 5 cents per 
kilowatt hour should be the maximum rate 
for electricity, while in the majority of cases 
the maximum revenue of 4 cents per hour 
would bring the companies a revenue greater 
than is legally permissible. 


> 


Multiple Tenant Charges 
Arouse Storm of Protest 


MMISSIONER Lunn has been holding hear- 

ings relating to the charges by the Green 
Island Water Company, against which, ac- 
cording to the Troy Times, a highly antag- 
onistic attitude toward the practices of the 
company was evidenced by residents of Green 
Island. The water company contends that 
the rates under which it has rendered bills 
since February lst of this year are the rates 
which have always been in effect and were 
filed with the public service ‘commission in 
July, 1931, when that body took over the juris- 


diction of all water companies. These rates, 
it is said, had not been previously enforced 
because of the laxity of company managers. 

The residents assert that for thirty-two 
years the water company has charged a mini- 
mum rate per house but that with the render- 
ing of the February bills, without any notice 
the rate was changed to apply to each tenant 
instead of to the house. Where there are 
two families being served by the same meter, 
the minimum charge of $3.60 has been 
doubled to $7.20, or in the case of three 
families, $10.80 per quarter. Quoting from 
the Times: 

“Commissioner Lunn stated that all small 
water companies in the state, with the excep- 
tion of half a dozen, had abandoned the 
practice of charging per tenant and had sub- 
stituted the house rate. The idea of the 
multiple tenant rate, that is, multiplying the 
minimum charge by the number of tenants 
served on one meter, was pointed out several 
times as ‘a bad practice’ by Commissioner 
Lunn.” 

There was also a discussion of the adequacy 
of the water company’s rates. Counsel for 
the company contended that the fixed capital 
was $163,378.82. The financial report for the 
year 1931 shows its earnings to be approx- 
imately $6,000. The company contends that 
it is entitled to nearly twice that amount 
in order to earn a 7 per cent return. 


@ 
Oregon 


Commissioner Orders Investiga- 
tion of Utility Group 


A’ investigation of the financial and man- 
agerial affairs of the Pacific Northwest 
Public Service Company, Portland General 
Electric Company, and Portland Traction 
Company, including stock and bond transac- 
tions between these utilities and the Central 
Public Service Corporation and Central Pub- 


lic Service Company has been ordered by 
Public Utilities Commissioner Charles M. 
Thomas. The United States Daily says: 

“Specific matters subject to investigation 
under the order include franchises, capitaliza- 
tion, corporate affiliations, general dealings, 
stock and bond transactions, past and present 
indebtedness, loans and transfers of corporate 
funds, and other items involving the financial 
structure of the several companies and cor- 
porations involved.” 


€ 


Rhode Island 


Power Tax on Minimum Bills 
and Service Charges 


7s; practice of utility companies in im- 
posing the 3 per cent Federal power tax 
on bills which include service charges for 
unusual electric energy, according to the 
Pawtucket Times, has been protested by 
Congressman Francis B. Condon in a letter 


sent to Secretary of the Treasury Ogden L. 
Mills. He charged that the companies - 
making consumers pay the tax on the 
minimum service charge whether or not i 
worth of electrical energy is used during the 
month. He declared that it was the intention 
of Congress to assess the levy only upon 
the actual energy consumed and not upon 
bills which included a service charge for 
electricity. 
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The Latest Utility Rulings 








Unprofitable Utility May Not Cease Service until It Has 
Sought Rate Increase 


oe failure of a public utility to 
seek adequate rates to enable it to 
keep its plant and distribution system in 
such condition as to permit it to render 
adequate service at rates the consumers 
can afford to pay is no justification for 
the granting of permission to the utility 
to discontinue service, according to an 
order of the California commission 
denying an application of the Maclay 
Rancho Water Company, seeking per- 
mission to cease operation. 

The commission pointed out the pres- 
ent consumers are in no position to ob- 
tain an alternative source of supply ex- 
cept at a prohibitive cost, and it was 
through no fault of theirs that the lax 
and inefficient management of the wa- 
terworks had resulted in severely handi- 
capping the maintenance of economic 
service. The commission was of the 
opinion that reasonably efficient operat- 
ing methods and practices might have 
put the utility in a position to set aside 
the proper depreciation reserve for the 
replacement of production and distribu- 
tion facilities and make unnecessary the 
unreasonably excessive amounts being 
paid out to replace the worn-out sys- 
tem. The commission stated: 


“At no time has this company appealed 
to the commission for such a readjustment 
of rates as would provide for the continu- 
ation of service upon a reasonable basis 
and without its suffering an out-of-pocket 
loss. There is nothing in the record of 
this case which would indicate that it is 
not entirely feasible as well as proper for 
this utility to so rearrange its water pro- 
duction and distribution facilities and to so 
reorganize its operating methods and prac- 
tices so that it can deliver water at a fair 
cost and at a price which the consumers 
can afford to pay. 

“Measures should be adopted without de- 
lay by this utility to place its waterworks 
upon a proper and efficient operating basis 
and, should it thereupon be necessary, ap- 
plicant has the right, and perhaps, under 
the circumstances peculiar to this case, the 
duty of applying to this commission for 
such readjustment of its rates as may be 
<_* and proper under the premises. 

As the present consumers have no oth- 
er source of water supply available to them 
at a price they can now afford to pay and 
as the utility has made no sincere and ear- 
nest efforts either to economize in operating 
its system or to install the necessary im- 
provements, it is apparent that the request 
to discontinue service is neither warranted 
nor justified by the testimony and evidence 
submitted in this proceeding and is inimical 
to the legal rights and best interests of the 
— The request, therefore, will be de- 
nied.” 


Re Maclay Rancho Water Co. (Cal.). 


& 
Gas and Electric Utility Held Obliged to Serve Rural Consumers 


HE New York State Gas and Elec- 

tric Corporation has been directed 
by the public service commission to 
furnish electric service on.rural lines 
after January 1, 1932, to about 300 
farmers in sixteen counties who have 
applied for such service, and who have 
complied with the requirements of the 
company’s filed schedules. The com- 
mission declared that a “definite obliga- 
tion” rests upon a public utility when 
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filing its schedules, and the order also 
directs the company to provide, upon 
the written request of any prospective 
customer, proper forms for application 
for rural service. 

The utility was directed to notify the 
commission before October 1, 1932, 
whether it would accept and carry out 
the terms of the order and supply to 
the commission a plan in writing which 
would outline the order for furnishing 
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the service to various persons who had 
applied for it. 

The commission’s order came as a 
result of fifty complaints which had 
been filed with the commission, and 
which in turn had resulted in an in- 
vestigation to determine why prospec- 
tive customers were unable to get serv- 
ice. The company has a definite plan 
for rural extensions known as the 
Adirondack plan. Groups of prospec- 
tive customers in different localities 
had sought to have electric lines extend- 
ed under this plan, but were told that 
the company had no available funds to 
make the extension at that time. The 


commission found there was no evi- 
dence that the company lacked the nec- 
essary funds. 


More recently the com- 


pany had filed a substitute schedule cov- 
ering line extensions under which con- 
nections would be made provided a cus- 
tomer or customers advanced funds of 
$1,600 per mile to the company. Re- 
funds of this advance together with 6 
per cent interest would be paid in an 
amount equivalent to 50 per cent of the 
total revenue received from customers 
on each separate extension during each 
year until the entire amount had been 
repaid. The commission suspended the 
$1,600 a mile provision in view of the 
fact that the evidence showed that the 
farmers generally were in no position 
to finance rural lines. The commission 
pointed out that the farmers needed all 
their cash and credit. Re New York 
State Gas & Electric Corp. 
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Are Telephone Monopolies Subject to the Sherman 
Antitrust Law? 


HE Sherman Antitrust Law pro- 

hibits unlawful monopoly and un- 
reasonable trade restraint in interstate 
commerce. It also gives to the victim 
of any conspiracy for such unreason- 
able restraint of trade in interstate com- 
merce the right to sue and obtain treble 
damages for the injury sustained by 
reason of such conspiracy as against the 
conspirators. 

The Northern Kentucky Telephone 
Company, a Delaware corporation, is 
engaged in telephone service in Brack- 
en county, Kentucky, and in Robertson 
county, Kentucky. It has about 550 
subscribers in the former county and 
about 200 in the latter. More recently 
it desired to expand its service and to 
obtain long-distance connections. It 
applied to companies in the surround- 
ing territory to afford physical connec- 
tion with their lines. The Bracken 
County Telephone Company, the Ken- 
tucky State Telephone Company, and 
others, however, refused to agree to an 
interchange of messages with the North- 
ern Kentucky Telephone subscribers 
and the latter brought an action in Fed- 
eral court alleging that the neighboring 


telephone companies were engaged in 
unlawful conspiracy to effect an unrea- 
sonable restraint of trade in interstate 
commerce within the meaning of the 
Sherman Antitrust Law. The action 
asked for treble damages. 

The court held that the conspiracy, 
assuming that there was a conspiracy, 
seemed to be directed against one who 
was not engaged in interstate com- 
merce but who desired to become so. 
In other words, the object of the al- 
leged conspiracy was not to injure one 
who was already engaged in interstate 
commerce, but to keep one not so en- 
gaged out of it. The question was, 
therefore, raised whether the latter 
of conspiracy was covered by the Sher- 
man Antitrust Law. The court ob- 
served that such a conspiracy does not 
diminish the plaintiff’s interstate busi- 
ness or the value of the property used 
in such business because the plaintiff 
has no such business and owns no such 
property. The only business which 
can be affected is not interstate com- 
merce and the only property which can 
be affected is not used in such interstate 
commerce. 
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The court held, therefore, that the 
defendants did nothing to restrain the 
plaintiff from engaging in the interstate 
telephone business, and that all that 
could be said was that they refused to 
help the plaintiff to get into the inter- 
state telephone business. The court 
stated that when one refuses to help 
another it could not be said that he 
thereby restrains him. 

The court also observed that the tele- 
phone business is a natural monopoly 
and that if the plaintiff’s desire could 
be effected, the highways of Bracken 
county would be subject to two lines 


and the citizens of the county in order 
to get good service all over the county 
would have to patronize two companies. 
The court questioned whether, in a case 
where a new company was preparing 
to enter a local field, it is a violation of 
the Sherman Antitrust Act for a long- 
distance company to take sides with the 
existing local company and to refuse to 
furnish the newcomer with a long-dis- 
tance service. If this is a restraint at 
all, the court intimated, it is a reason- 
able restraint. The suit was dismissed. 
Northern Kentucky Telephone Co. v. 
Southern Bell Telephone Co. 
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A Distinction between the Convenience Tests for Private 
and Common Carriers 


Or of the most interesting deci- 
sions, from a purely legal view- 
point, that has been handed down in re- 
cent weeks, was an order of the Florida 
Supreme Court reversing a decision of 
a lower court of that state which held 
unconstitutional certain sections of the 
Florida Motor Carrier Law, which 
sought to impose a test of convenience 
and necessity upon private motor car- 
riers. It appeared that Mr. D. B. Law- 
son, a private carrier within the mean- 
ing of the Florida statute, attempted to 
engage in such transportation over the 
highways of the state without first ob- 
taining a certificate from the said com- 
mission as also required by the Florida 
statute. A taxpayer, one R. R. Riley, 
sought by means of an injunction to 
restrain Mr. Lawson from operation. 
Lawson defended on the ground that 
any requirement of a certificate which 
would impose a test of convenience and 
necessity upon a private motor carrier 
was unconstitutional. A lower court 
sustained Lawson’s position and dis- 
missed the suit. 

The supreme court, however, held 
that the showing required to be made 
by a private contract carrier operating 
in continuous or recurring carriage un- 
der the same contract, in order to dem- 
onstrate public convenience and neces- 


sity for the operation of such private 
contract carrier, does not rest upon the 
same considerations that are required 
to be shown in order to demonstrate 
public convenience and necessity for 
the operation of common carriers. The 
court held that a proper construction 
of the portions of the Florida law in 
question would be that the commission 
would be required, in considering appli- 
cations for certificates by private con- 
tract carriers, to determine as a condi- 
tional prerequisite to the granting of 
such certificates, whether or not the 
public convenience and necessity of 
maintaining and protecting existing 
transportation systems in the state and 
of fostering a fair distribution of traf- 
fic on the highways with a view to main- 
taining necessary facilities and not in- 
conveniencing the public by inordinate 
uses of highways for purposes of gain, 
would be imposed upon and impaired. 

The court held that the state has a 
right to foster a fair distribution of 
traffic between private contract carriers 
and common carriers who operate un- 
der similar conditions and make a simi- 
lar use of the available highways. The 
court also held that the state has the 
right to secure the continued utilization 
of railroad systems which serve the peo- 
ple, since such state and national policy 
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requires that railway systems be ade- 
quately maintained and kept available 
for public service. To this end, the 
court observed, the state might protect 
the highways from excessive burdens 
of unnecessary or nonessential motor 
vehicle haulage as a matter of protect- 
ing the interests of all the people, or as 
a matter of protecting the interests of 
It was said that 


= 
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the test of the validity of regulations 
which are imposed upon private carriers 
is whether or not the regulations im- 
posed are appropriate for the kind of 
carrier involved. It is to be noted that 
the suit for injunction to restrain the 
operation in this case was brought by 
a private taxpayer which is apparently 
permissible under the Florida statutes. 
Riley v. Lawson. 


Order Leveling Motor Freight Rates with Rail Rates Rescinded 


HE Oklahoma Corporation Com- 

mission has revoked a former or- 
der which fixed motor transportation 
freight rates at the same level as rail- 
road rates between Oklahoma City and 
Tulsa and has authorized Class A 
freight lines operating between the two 
cities to initiate rates subject to suspen- 
sion by the commission in case an in- 
vestigation would be required. The 
revocation of the former order came as 
a result of a complaint by Class A 
freight carriers and a rehearing was 
had on the specific complaint of the 
Yellow Transit Company. The motor 
freight carriers pointed out that the 
steam carriers had readjusted rates 
since the 1930 order (which required 
the Class A freight carriers to observe 
railroad rates, rules, and regulations as 
minimums) and had established free 
pickup and delivery service with allow- 
ances to shippers and other services. 
The motor freight carriers declared that 
the commission order was inflexible, as 
it was based on fixed rates charged at 


a specified time, and that such rates and 
conditions had since changed. 

It was pointed out in the commission 
order that the evidence brought out at 
the recent hearing indicated that motor 
truck carriers operating between highly 
competitive points should be closely 
regulated to prevent rate wars, or rate 
changes which but temporarily reflect 
a revenue balance to the line making 
such rates. It was observed that motor 
transportation operators should be per- 
mitted to give to the shipping public the 
advantages of economic transportation, 
but transportation from the rate stand- 
point should never be left as a matter 
of barter between shippers and a single 
carrier. The new commission order 
permits the motor freight lines to ini- 
tiate rates, rules, and regulations, but 
specifies that they shall not become 
effective until an opportunity is afforded 
to all interested parties to study such 
proposed changes and, if desired, obtain 
a ruling from the commission thereon. 
Re Class A Motor Carrier Rates. 
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Other Important Rulings 


gegen of a “cease and desist” order 
of the railroad commission upon 
the person against whom it is directed 
is not absolutely necessary in order to 
give the commission its constitutional 
authority to punish for contempt, ac- 
cording to a recent decision of the Cali- 
fornia District Court of Appeals. It 
was observed that the “cease and desist” 
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order in question became effective upon 
a certain date and was not by its own 
terms required to be served upon the 
person to whom it was directed. Al- 
though it was not shown that the order 
had been personally served upon such 
person, it did appear that the person did 
have actual knowledge of the existence 
of the order and of the fact that it had 









